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THE 
L AUTHORS REFLECTIONS 


5 | upon theſe 


in this Age, wherein every man almo 
doth think himſelf rob'd of that praiſe whic 
is given to others, and wherein he is though 
to want wit, who will allow others ro hay 
any. Former Ages railed againſt ſuch 
wrote ill, but ours againſt ſuch as wri 
well; they were ſometimes ſo un uſt, as n 
to reward merit; but we are ſo malicious 
to petſecute it: Thus we can neither wa 
new Books, nor deſerve them; And it h- 
been well obſerved, that it would ſeem no 

that none but mad men write or cenſure. 
This I ſay, not to regrate my own fate 
which hath been kind to my Writings be. 
yond my merit and expeQation ; and thoug 
it had not, yet I am ſecure, by want of 
that merit which can raiſe envy : But Iſay 
it to regrate, that this ſhould have ſtopt ſc 
many ingenious and learned men in our 
Profeſſion, from illuminating our Law, andy 
from informing our Countrey men. The 
Laus of other Nations are oppreſt, but ours 
1s. ſtarved, This made me adventure towrite 
7 75 cheſ⸗ 


1 


Ew men can expedt praiſe by Writin | 


|” theſe few ſheets, and I wiſh that cenſure 


which is ſo much feared by others, might 
blunt all its edge upon me; and that Imight, 
like that noble Roman, by leaping into this 
gulf, ſecure my Countrey againſt this Plague. 


This way of writing hath been very happy 
amongſt Strangers, and was not minded 


hitherto by us, and what way of writing 1s 


; preferable to that, which hath been ſucceſs» 
© full, and yet is new? But my deſign in chooſe 
ing this way of writing, was to inform ſtran- 


gers as to our way of pleading in Scotland, 
to form to my ſelf a Stile, and to give me 


an eaſineſs in pleading 3 for ſince that is my 
daily Employment, it ſhould be my greateſt 


care. Nihil tanium a1 bene dicendum proaeſt, 
quantum ſcriptio, ſays Cicero, the greateſt Ma- 


ſter of that Art. I had, by pleading whilt 1 
wasyet very young, wrapt my ſelf into errors 


which could not be reformed in the croud 
and noiſe of buſineſſe, and therefore J reſol: 
ved to employ fome frrious and ſolitary 


hours for my own recovery; and that | mwiohe 


oblige my ſelt to the greater exactneſs, I re” 


ſolved to print what l wrote, hoping, that 
thus the fear of cenſure would overawe my 


laſineſs: By printing them, I likewife deſign 
to know my enemies, and my faults, ſuch 


as cenſure maliciouſly will inform me of the 
one, and ſuch as denſure juſtly will inftrut 


me 1n the other, 


I deligned at firſt, to have printed many 
moe, but 1 thereafter conſidered, that ik 
A 2 ] cheſs - 
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theſe pleaſed not, they were too many, and 
if they did pleaſe, it was eaſie to add; and 
I reſolve to corrett in the laſt, what ſhall 
1 to be juſtly cenſutable in the 

Tit. 

In three of thoſe pleadings, (viz 2, 3,7.) 
I have mingled with my owa Arguments, 
the Arguments of ſuch as pleaded with me, 
In the reſt, I have uſed enly my own; thoſe 
three I wrote to be Patterns, becauſe they 
were not particularly mine; thoſe which 
are particularly my own, I wrote for my 
own divertiſement andif they bear any pro- 
portion to their fellows they may not only 
ſatis fie the World ro which they go, but 
( which is it may be harder) the Author 
from whom they came. 

J have been oft asked two contrary qu*ſti« 
ons; one was, How I diverted my ſelf 


duringall our fix vac2ntMoneths ? andby o- 


thers, How myEmployment gave me leiſure 
to write? To anſwer both at once, I conceive 


that a man in two afternons of each vacant 


week, may write twice more then ever I ſent 
to the Preſſæ; and he muſt be very buſie, 
who hath not theſe to ſpare. 

When I was too young, to write in my 
own Profeſſion, my love to my Countrey 
tempted me to write Mora! Pbiliphy, and to 
adventure on a Play and Poem; but gow thai 
I find, that our Countrey- men could be hap. 
py enough in theſe, if their inclinatic!.s 


were not leſſe then their ablities, I have aban 
done 


— — — 
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doned thoſe Employ ments, and the ſpring 
of my Age being paſt, it is fit thoſe Bloſſomes 
mould ripen into fruit · I promiſed formerly 
\ | neverto appear in print, ſave in my own 
Employment; to which promiſe I have, 
theſe five years laſt by paſt, been very faith» 
| | full; and this being my firſt Eſſay in it, 
| ſome allowance is due to a beginner, 

| | I muſt confeſſes, that many in this King. 


dom could have exceeded my poor endea- 
vours, but it were unreaſonable for any 
man, to refuſe to fight for his Qountrey, be + 
cauſe another could fight better. And I 
rather conclude, that others need not be diſ- 
couraged, though I meet with no applauſe ; 
whereas, if any be allowed me, their greater 
Parts may expect a greater meaſure of fame; 
a d as I havebeen very kind toall myCoun - 
| rrey-m:ns PreduRtions, ſo I ſhall be extream- 
ly pleaſed to ſre my ſelf out-done in my 
| Countreys ſervice. I deſigned to let Strangers 
know how we plead in Scotland, and there- 
' fore it was nor fir, that I (hould have uſed 
here the Engliſh Language. I love to ſpeak 
| as I think, aad to write as I ſpesk. 
No man ſhould be vain, becauſe he can 
injure the merit ofa Book ;for the meaneſt 
| Rogue may burn 2 City, or kill a Hero; 
whereas he could never have built the one, 
n2r equalled the other: 
And I confeſſe, that an ordinary Wit may 
diſcover faults ina better Author than I pre». 
dend to be: For the Writer bing intent up- 


on 


on all, cannot lay out all that induſtry up- 


— 


on every line which a malicious Critick can; 
who (like the Waſp ) faſtens ſtill upon the 
fore : But a greater Wit than they ſaid, | 


Dei plurima nitcnt in carmine, non ego Pauci 
Offend r maculi. 
Malice likewiſe and obſervation can eaſilier 
fix upon a printed Pleading, than upon 
what flyes away from a current Speaker:And 
a Diſcourſe, animated by the voice and adt- 
ion of a graceful and ſprightly Orator, will | 
ſupply very much of that force and beauty | 
which a cold and indifferent Reader will re. 
quire in what comes from the Preſs. 
1 am not concerned inithe reception of 
this Book, my cares end with the printing: 
and thoughtsin an Innocent breaſt, are as | 
ſecure as men are, when ftorms grumble 
and roar about the ſtrong Caſtle where they 
are lodged, Few ever diſpleaſed, and none 
ever pleaſed ali. Such as cenſure too ſeverely 
thoſe ſheets, are either of my own Profeſſion, 
or not; thoſe who are not, may fear to be 


thought ignorant; thoſe who are, to be 
thought emulous, But having now confined © | 
all my recreations to my owg Employment, | 
if I cannot pleaſe others, I will at leaſt im- 
prove my ſelf. But it would abate very 
much the paſſion of Authors and Criticks, | 
of Advocats and Clients, if all would ſe- 
riouſly weigh my beloved Verſe, 


Hi motus animorum, atque he: certamina tanta, 
palutris exigui jafiy compreſs quieſcent. 


a 
a * 4 


[3 


; The CONTENTS. 
We El:qurnee is fit for the Bar. An Eſſay 
A Pleadirg traniſlated out of french to in. 
form ſuch as underſtand not that Language, of, the 
| woy of Pleading there. 24 
| | The Authors Anſwer to the former Pleading, there 
being 10 Anſwer to it extant in the French, 31 
| How far a man may uſe bis own, t hengb to the 


Page. 


| prejud ce of bis neighbours, 42 
« | Whether a Clauſe prohibiting to ſell, will prejudge 

| Creditors, 49 
f | Weether Taxed wards be lyable ts Recrgniticn, 63 
: - How far the Borrower in commodato, i, Hable, 
S if the thing be loſt, v1 majore. 75 
> | How Fury, and lucid Intervals may be proved 83 
ju what caſe a Sentence may be reduced, hy a Re- 
> | probator of the dt pft ien of theWitn:ſis where. 
upon the Sentence wa; founded. and by what pro- 
„ | bation Sentenc's may be reprobated, 94 
2 | How far @ Depoſition, made be a man, in fawours 
e | of his Laay, of his whole Eſtate, it reduceable, as 
1 done in leQto zgritudinis. 109 
'» | How for reltitutions by way of Juſtice, are p"ejudged 
— |. by act of Indempnity. 123 
y | How far 4 perſon unjuſtly frfeited and reſtored, 
vs | ma) repeat Annualr:nis from the Intrometters 
b I 

\ Whether Ships taken after the) have — . 
„ traband 


* 


trahind g10ds, can be declared prizt, 142 


Whether it be free v0 all the Lieges to trade wit 
Forreigners, or if this Privileage be only competen 


to Bu. g royal. 157 
Whether a Novo Damus ſecures ag ainſt preceding 
| Caſus'itics. = 


Wher her a Contract entered into by a Minor, wht 
averr'd himſelf to be Major, and ſwore never to 


reduce, b*reveckable. 180 
Againſt Fr feitures in abſences 201 

H pet her paſſive complyance in publick Rebellions, b. 
þ +niſhable as Treaſon, 2'2 
For Mzv1a; accuſed of Witchcraft. 229 
For Titius accuſed before theSecret Council for beat. 
ing his M. fe. 247 


How far Minors may be puniſhed for crimes. 2 Hb. 
therCenplices may be purſued tejore the principa 
Party be bound guilty, 3. het her dSocius crimini! 
may be received a wil neſſe in Riots and Ie 
Crimes. 259 
An Anſwer to ſome Reaſons printed in England, 
againſt the overture of bringing into that K'ngdom. 
| ſuch Regiſters as are uled in Scotland. 277 


Mm ANG n' 


ESA  OoAXNXMAGqcLD 


11) 


— wn 


What Eloquence is fit for the Bar? 


- ANESSAY. 


| Loquence is that- Art, by which the Orator 

at once convinces, and pleaſes his Hearers 
and by which he gains Fame, and Obedi- 
ence, Monarchs govern our Eſtates, but the Ora- 
tor governs our Wills and Inclinations; the Soldt- 
er may conquer our Lands, but the Orator our Rea- 
ſon; and whilſt theſe cwe their Empire to multi- 
tudes of men, and Accidents, he doth alotieſhare 
in the glory of his Conqueſt, Amongft all ſuch 
who ſtand Rivals for his great honour, the Advo- 
cat ſeems to have the taireſt Pretenſions; for 2 
Courtier may by Eloquerce charm a Lady, he may 
Raily, and ſay nothing with a Bon grace: a Preach- 


er may in his Retirement, Form a Diſcourſe, which - | 


after much Premeditation, meets with no Oppoſiti- 
un; but the Advocat muſt upon Subjects infinitely 
various, make preſent Replyes to what he did not 
expect. We come to Church convinc'd of every 
thing our Preacher is to ſay, we are the Converts 
of his Theme, and not of his Diſcourſe : but at the 
Barr, Juſtice do's oftimes Side ſo equally, that a 
thouſand times the Hearers do confeſs themſelves 
ſtill convinc'd by the laſt Speaker, What can the 
World beſtow above what it allows the Advocat, as 
the Reward of his noble pains? What is ſo defire- 
able, as to be a Sanctuary to ſuch as are afflicted, 
topull the Innocent _ the Claws of his Accuſer, 

| 5, to 
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to gain bread for the Hungry, and to bring b 
Guilty to a Scaffold? What is ſo noble, as to be deſ® 
pended upon by ſuch as are in Proffcrity, t y 
Client and Depender, are the ſame in all Languz 
ges) to be complemented by ſuch as are Beautiful 
and are admir'd by ſuch as are Learned? And if 
he defign to flatter his Vanity, would it not charnf 
him to ſee a crouded Audience ſtand in a profoune r 
Silence, with Countenances which do mark Long 
ing and Reverence, to ſee every man look with a | 
mazement upon his Neighbour, and all upon th tl 
Speaker; whilſt he makes his learned Judges, bo; tl 
under the weight of his well * Arguments R 
and when the Diſcourſe is ended, to have all hn 
ſee him Salute him with Reſpect as he paſſes by 8 
and the City chooſe him for the Subject of thei F 
kind Diſcourſes? | J. 
Some Divines and Philoſophers, have oftime at 
prov'd ſo unjuſt to the Law it ſelt, as to think i m 
doo dull and flat a Science to afford ſuch ſubtile Re 
flections, as could be the Foundation of an accu 
rate Debate : To whom I defign modeſtly to retur: Wii 
no other Anſwer, then that Men cannot judge we, Fn 
what they do not throughly underſtand. Thu be 
common eyes diſcover no difference betuixt then 
Stars, though to judicious and learned Perſons, gi 
they appear in their diſtin Claſſes : .I wiſh the) ſti 
would conſider, how much the Actions of men dit. of 
| fer, how may Circumſtances attend every one ot us 
heſe, and ho they are varied by theſe Circum-Pan 
ftances3 if 24 Letters can by their ſeveral conjun-P+ * 
Rions, make up ſuch a ſwarm of words, certainly no 
thouſands of Statutes, Cuſtoms, and Cafes, mu. tri. 


ford Much room for new and ſubtile Concluſionsz gra 
| eſpecially 15 1 
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E 
le 5 eſpecially fince theſe have been ſubtilq d and cul- 
fo tivat for many ages by the fineſt Spirits of the 
uz World, who have been drawn to prefer this to 
ul all other Employments, and to refine themſelves 
co all imaginable Height in it, by the joynt hopes 
ru of Glory, Applauſe, Preterment, Meney and E- 


ne mulation : 

63 Stimulos dedit æmula virtus. 
af} I doubt not but there are many, who will think 
hk that Eloquence is not allowable at the Barr, ſince 
or thoſe who are to be convinced there, are Old and 
te Reverend Judges, whoſe ſevere Judgements are 
he not to be moved by a pleafing Diſcourſe, but b 
by [ Solid Reaſon, Old Age being little taken with thoſe 
ei] Flouriſhes, which it cannot praiſe : and that 

though where Paſſions are to be excited, as they 
ne are by the Pulpit, and Theater, or where Statſe- 
x 1 © men endeavour to reclaim a mutinous Multitude, 
Ne There, Eloquence is not only allowable, but ne- 
cu ceſſary ( Eloquence being the true Key of the Paſ- 
ur! 41005 ) yet, fince no Paſſions are allowed in judg- 
e, ing, and the Object of that excellent Science, 
hu beir g Truth, and not Humor, Eloquence ſhould 
the net be allowed in Diſcourſes there: And I ima- 
ns — it will be Objected to me, that at the firſt In- 
ey ſtitution of our Senate, It was appointed by an Act 
lif. of Sederunt, That all Argunning (which term was 
oil us d in that Age for Arguing ) ſhould be Sylagiſticè, 
m- and not Rhetoricè. 
un- To which my Anſwer is, that Eloquence do's 
nlyſ not only conſiſt in Trops, Figures, and ſuch ex- 
uf: trinſick Ornaments, whereby our Fancy is more 
ns;þ. gratified, then our Judgment, and our Diſcourſe 
illy is rather painted then ſtrengthned; but when I 


N A 2 mean 
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| mean that an Advocat ſhould be Eloquent, I de-. th 

&  tign thereby, that he ſhould know how to enliven f 

1 his Diſcourſe with Expreſſions ſuitable to the Sub. It 

ject he Treats ; that he ſhould choſe Terms that 

are ſignificant, and which ſeem full of the thine 

which they are to expreſs, and ſo lodge his Rea- 6 

ſons handſomly ; though when his Subject looſe: 

him from the ſtri& Terms of a Statute, or Authe 

rity, and that he is to debate upon probabl: Þ k 

Theams, to enquire into publick Utility, or tc b 

enforce or anſwer preſumptive Arguments, hi i 
may uſe a more fiorid and elegant Stile: his-grea 

Deſign is to conciliat favour to his Clients Cauſe; |þ B 

and ſure, ceteris paribus, even the learn'dſt and | d 

moſt ſevere Judges, love to be handſomly Infor. © 

med, and he muſt be very juſt, who is not ſum * 

. 

P 

a! 

ſl 

f 
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x 


what bribed by Charming Expreſſions, But th 
the greateſt part of Judges are taken with that; 
Bait, is moſt undenyable; and as in Marriage: | 
we find, that even thoſe who defire rich Portions 
are yet pleaied to have a beautiful Miſtreſs, anc 
the ſevereſt man alive will be content to abat if 7 
ſomewhat of the Portion to gratifie his Fancy; W + 
So, I am ſure that a Papinian or Ulpian, would, W 
when the Scales ſeem to ſtand even, encline to, 
tmat ſide upon which Eloquence ſtands, Eloquence t 
! raiſes the Attention of a Judge, and makes him . x 
follow the Speaker cloſely ; ſo that nothing which 
he ſays in favour of his Client paſſeth unregarded; t 
' whereas another may ſay what is very reaſonable, |* n 
and which if it were notie'd, might weigh much; „ 
and yet the Judge who is not allured to hear At- v 
tentively, may eaſily miſs it. Ec 
I may likewiſe add, that Eloquence thaws ( 1 f 
the 


(5 


the Sun) the Speaker himſelf, who when he is 


wo 10 warm and pleas d, will thereby have — 3 
ub. ſtirr d up, and his Memory and all his Faculties 
har opened; by which many excellent and appoſite 
in Reaſons may be ſuggeſted to him; as we ſee che 
ez Earth (when warm d ) caſts up many new and pro- 
* fitable Fruits and Herbs, as well as Flowers; 


wy. whereas, we may dayly obſerve, that a ſtiff and 
C IF cold Pleader do's omit oftimes, even what he 


a knows. By the fame Eloquence alſo, the Hearers 
by \ being warm'd and thaw'd, have their Judgements 
10 thereby open d, and do receive more eaſily Im- 


-.. preſſions of what is (poke; and I conceive Elo- 
' i An the fitter for Advocats, that others think 1t 
* ſhould be baniſh'd, as that which may Bryb and 

& Corrupt Judges: and methinks it ſhould be par- 
don d fome little dangerouſneſs that way, ſince it 

'2' Þ pleaſes ſo much another; nor can I think but that 

Providence has ordain'd it for the Barr, to ſoften, 


— and ſwecten Humours, which would elſe by con- 
re ſtant ſticking at meer Law, become too rigid and 
ere; and to divert and caſe the Spirits th of 
„Judges, and Advocats, which are too much upon 
„de Rack, and bended for the ſervice of their 
7 Oountry. 


reſlect upon the Ignorance of thoſe times, which 


© tnat time blind even Italy and France, who do 
nou ſmile with pity upon the Cuſtoms and Produ- 
- tons of their Countrymen in that Age: but I 


e ſtitute of an equal number of Church-men and La- 
A 3 icks, 


le 


As to our Act of Sederunt, which appointed, 
FE thatall Pleading ſhould be Sgiſtue, I need not 


vas very excuſeable amongſt us, ſince it did at 


| Conceive, that our Seſſion having been at firſt Con- 


1 ͤůĩ —— 
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Icks, and the Prefident being an Ecclefiaſtick | 
theſe Church-men having the advantage of Lear 
ning and Authority, did Form that Act of Sed: Mo 
rant according to their own Breeding, by which I 


they were tyed in their gy-ſchools, to De 
bate by Syllogiſras ; but After-ages having found 
this upon Experience, to be very unfit and pedan- 
tick, they did not only ſuffer that A& to run in 


deſuetude, but allowed of this Auguſtcr and more | 


Splendid manner of Debat 
And therefore I conclude, that not only is that 
way not warranted by the Authority of that Act, 


but that it hath the leſs Preference becauſe of That 
Act; For, if that Act had not been made, we 
might have been induc d to believe that ſuch a Way |. 
might take; but now ſince Experience hath Re- | 
form'd us from it, and ſince even the A_— 


of a Statute could not maintain it, we muſt thin 


we, which is now uſed, | 


it was not fit nor ſuitable, as indeed it is not, if | 


we conſider theſe few Remarks, 


All Sciences have an expreſſion which is ſuitable | 


to them; the Mathematicks require Demonſtra- 
tion, and diſcover themſelves to the Eye; Medi- 


cine and Natural Philoſophy, require Experiments; 
Logick, Metaphyſick (and alas now Theology ) | 
) 


muſt wreſtle by Syllogiſms; but the Law argues 
a Diſcourſe, free and unconfined, like thoſe who 


debate from its Principles. It is the nature of a 
| $yllogiſm, to have the ſubſumption in the ſecond 
' Propoſition z but in Pleading, the Natter of Fact 
muſt come firſt, for it ſtands in the ſtate of the | 


; Caſe, and therefore though it be proper for Lybells 


( whichare but a Syllogiſm ) yet it ſuits not win 
' Defence: and it were very ridiculous, and im- 
+ Mkt poſſible I 
| * 


—— — — 
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'Egiſm; and oftimes there are many Defences pro- 
pon d and joyned together. The moſt ordinar and 
moſt allow d way of Arguing in Law, is by Simi- 
lies, Inſtances and Parallels, and it 1s improper 
„to drive thoſe into Syllogiſms : but he will beſt 
confute this way of Arguing by Syllogiſms, who 
* will fit down and plead any of the Cauſes I have 
| ſet down in a ſyllogiſtick way, which if any man 
do, I ſhall renounce Pleading, except he take ſyl- 
© logiſtick debating in a very large ſenſe; As for In- 
+ ſtance, in Kennedies Caſe, the Purſuer behov'd to 
© ſay, He who is guilty of forging Writs, ſhould be hang d; 
but ſoit is, Kennedy hath done ſo; ergo, The De- 
fender behoved to deny the Minor, and then the 
* Purſuer behov'd to ſay, he who is burden d with ſuch 
and ſuch Preſumptions, is guilty of Falſho1d ; but Ken. 
nedy is guilty of theſe ; and there he behov'd to in. 
ſiſt upon all the indirect Articles or Preſumptions: 
but how ſhould the Defender anſwer all theſe by a 
iitinguo ? or if this way were introduced, how 
ttle would this ſhorten Debates? and are an 
Creatures alive ſo litigious as ſome Divines, an 
* Philoſophers, who debate only by Syllogiſms? and 
ſo little do Syllogiſms contribute to clear a Debate, 
a | that both in their schools, and Books, ſuch as uſe 
4 Syllogiſmes muſt leave that way, and enlarge theme 
4 | ſelves by Diſcourſes, when the Debate grows 
e 
s 
1 


| 4 warm, and intricate, 
Everyman in Pleading, gratifies his own Geni- 
dus, and ſome of all kind find equal Succeſs, and 
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1 Poſſible, to wrap up a long Story, many Circum- 
ances, Preſumptions and Probalities in a Syllo- 
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(8) 
ſingles out a Point, and preſſes it, or full and opu n 
lent Pleading, wherein the Speaker omits noth:n | +, 
which may prove advantagious, be preferable Þ 
each {ide has its Examples, and Patrons, * 
The full and copious way pleaſes me; for I ne 


only find that to have been uſed by Demsſthene; Þ > 
and Cicero, but Plinius aſſures us, that it was uſet , 
by Ceſar and Pompey, At firſt no man was ſtinted Þ , 
amoneſt the Romans in his Pleading, and wha | , 
they were confined. by Pompey, qui primus frena im n 
Dſuit Eliuentie, the Purſuer was allowed tw Þþ y 
hours, aud the Defender three; but this bein; | j 


found thereafter too narrow, Cælicius did allow the | 
Parſuer fix hours, and the Defender nine: Not 
can a Pleader be interrupted in France, (where | 
Pleading js in its greateſt Perfe&ion _) though he 
ſpeak three full days; and if it be a Fault, it is pecca- | 
tum felicis ingenii, the Error of great Witts, where | 
as ſhort Pleading, is common to ſuch as pretend to 
be great Spirits, and to ſuch really as are meer 
Dunſes. Such as uſe to ſay much can contract their 
Diſcourſes; but few who are uſed to ſay little. 
could fay much, though they were willing; an: 
Copious Pleading is called ordinarily a Fault, b, 
fach as have not the Wit to commit that Crime 
themſelves, We ſee that in Nature, the largeſt | 
Bodies are ordinarily ſtrongeſt, the largeſt Fruits 

moſt defired, and many ſtroaks do beſt drive 1n 

the Wedge. Nature has produc'd may things for 
meer Ornaments ; and God has in. his Scriptures, | 
us'd Eloquence and Rhetorick on many occaſions. 
But there are two Arguments which have deter- 
mined me to this Choice ; the firſt 1s, that a ſhort 


leader may leave things unclear, and ſo "Oy L 
is 
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( 
his Client; whereas a full Pleader can only burden 
too much his Hearers, and ſo wrong only himlelt. 


* Anarrow and ſtarvedDiſcourſe,is like thcie ſlender 
and (mall coſted Bodies, which allow not ſufficient 
room for the Noble Parts to excrciſe their Functi- 


ons, Non enim amputata orati), & abſciſſa, Sed la- 


ta, magniaca excelſu, tonat, fulgurat & omnia ever- 
tit. The next is, that even where there is but 


one Judge, it is uncertain which of all the Argu- 
ments will convince him; but there are many, as 


With us, it is very well known to ſuch as diſcourſe 


in private with them, upon what has been plcad- 
ed, that ſome fix upon one Argument, ſome upon 
another: the beſt Lawyers differ oft in Opinion 


upon debatable Points, and it is great vanity for. 


any Pleader to think, that he can certainly know: 


what will take, and what not; this was really not 
an Apology for my Error, but the motive of my 
Choice, and I find it to have been formerly uſed. 


by Plinius the younger, (the greateſt Pleader of 


W 11's Age, and whoſe Epiſtles do ot all other books 
- beſt inform us how to plead ) this Great man in his 
20 Epiſtle tells us, that Regulus id to him, Tu omnia 
F que in cauſa put as exeguend., eg) jugulum ſtatim wideo, 
hunc premo reſ pondi. peſbe ſieri, ut geru ejſet,aut tibia, ubi 
tle mgulum putaret, at ego qui jugulum peripicere non 
poſſum omnia pertentz, But | will not with him add, 


Ne ue enim minus imperſpicua, incerta fallaciaque junt 


* juaicum ingenia , Quam tempeſtatum, terrarumg; adji- 


ciam quod me docuit uus, Maziſter Ezrecius, aliud a- 
lis myvet, varia ſunt haminum Judicia, variæ volun- 


 tates, inde qui eandem caujam ſimul audierunt, inter- 
dum idem, ſape diverſum, jed ex diverſis animi motibus 
Jentiunt, Our Colledge of Juſtice is but one Body, 
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mn which the Senators are the Judicative Faculty, 


and the Advocats the Inventive ; and as 2 8 
ment 15 toe raſh, when it concludes before the In- 
vention has repreſented to it all that can be ſaid, 


pro, and con; even ſo Judges ſhould not Decide, , þ 
till the Advocat ( who is animated by Conſcience, 


Applauſe, and Cuſtome to find out, all can be ſaid) 
do firſt lay open all the Reaſons, and inconvenien- 
ces which he has in his Retirements prepar'd : from 


which alſo 1 conclude, that ſeeing the Advocats | 
are in place of the Invention, that thoſe Advocats | 


who have the fertileſt Invention, are moſt fitted 


for that excellent Employment, 


When I prefer copious Pleading, I deſign not to 
sommend ſuch as are full, but of Tautologies, and 


Repetitions, who have moe Periods, then Argus 
ments; and who, Providing they find many words, 


tare not much how to chooſe them. I love a Diſ- 


courſe which is Beautiful, but not Painted; Rich 
but not Luxurious; Harmonious, but not Canting 
I am not for many Replyes, — 4 and Triplye: 
but for one, or twoſtrong, full and clear Diſccur 
fes, and to lengthen thoſe, by ſtreaching out the. 
unneceſſar Plyes into one juſt meaſure. Nor do 
love long Pleading in the Outer-houſe, where neu 


+ Deciſions are not to be made, but where the Old 
ſhould be follow d; and where the multitude of At- 


| | tenders do require a ſpecdy diſpatch, and in the 


Inner-houſe it is only to be praiſed where the 
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Cauſe is New, and Fertile, and when the Judges 


+ gefirea full Information; for it is moſt unfit to 


vex an unwilling Judge, who will think that h 
loves not to hear, meer affectation, and vanity: 
but En; muſt not want its Objections, and where 
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it finds not a Fault, it makes one out of the next 
Virtue; when a man pleads fully, it terms that 
Luxuriency, and when he pleads ſhortly, it will 
have that pals tor Ignorance, or Lazineſs : and fo 
Inconſiſtent are Backbiters, not only with the 
Truth, but in what themſelves invent, that I have 


heard one and the ſame Header, blam'd for a too 
luxurient Pleader by ſome, and tor a lazie Pleader 


others, becauſe in the Inner-houſe he uſed the 


full allowance, and in the Utter- houſe he thought 
it impertinent to make Speeches, where a ſhort 


Defence is only receſſary; for either the Point 


there is clear, as ordinarily it is, and then it is 


abſurd to enforce a Principle; or it is dubious, 
and then he gets the Lords anſwer, and may be full 


in his Information; and why ſhould pains be taken 
to vex a Lord with Debate, who is not to Decide ? | 
Far be it from me to preſcribe Magiſterially, a 


Form of Pleading, to others: but I love to tell 
freely my own Opinion, and if others did ſo too, 
we ſhould ſhortly, from comparing Notes, come 
to know what Method were mcſt allowable. 

In pleading amongſt the Ancients, and yet a- 
moneſt the French, there was ſtill a Preface, and 


Epilogue, Amongſt them, he who ſpoke firſt, 
_- endeavoured to eſtabliſh his own Opinion, and to 
anticipat what he thought might be urz'd by his 
Adverſarics; but with us the Purſuer relates only 


the Cauſe, which he is only allow d to adorn with 
a pertinent Repreſentation of ſuch Circumſtanccs, 
as may beſt, either aſtru& the Juſtice of his own 
Yurſute, or obviat ur neceſſary Objections in his 
Opponent, but without mentioning any thing pro, 


or con, in jure, And yet I have heard the Caſe ſo 


prudently 
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prudently ſtated, as that thereby the Defender 
was precluded from many Detences he defign d to 
Propone; for amongſt able Pleaders, moſt of what 
is debated, ariſes from a Difference rather in Fact, 
then Law; and it is a great Affront for one to 
plead in Law, a long Diſcourſe, which the other 
will grant to be all true, when the Diſcourle is 
ended: And yet I have heard ſome concede all 
was ſaid, and ſeem to difference the preſent Caſe 
from the Caſe pleaded, when indeed there was 
none, but when this was done meerly to evitea 
Diſcourſe which could not be anſwered. After the 
Purſuer has ſtated his Purſute, and enlarg d him- 
ſelf upon all the favourable Circumſtances which 


it be contraverted; but if the relevancy of the De- 
Diſcourſe, then the Duplyer makes a full Anſwer, 
and ordinarily theſe terminat the Debate, and at- 
ter that the Diſcourſes become too thin and ſubtile, 


and the Judges weary, albeit ſome Cauſes becaulc 


quire moe Returns. 


lows a ſhort breface upon ſolemn Occaſions, in 
which the Rule ſeems to be, that theſe Prefaces 
ſhould not be too general, and. ſuch as are appli- 
cable to any Debate; as when the Speaker excuſes 
his own weakne(s, or recommends Juſtice to the 
Judges, or ſuch common places; but it ſhould run 
upon ſome general rinciple, which theugh it be 
not a concluding Argument, yet tends much to 


we call the Merits of the Cauſe, the Defender pro- | 
nes his Defence, but urges it little, till he know. 


tence be contraverted by , the Replyer in a full 


of their intricacy, or of new emergements, c 


In theſe Replyes, or Duplyes, our Cuſtom al- 


clear that which is tlie Subze of the Debate a 
in \ 
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pleader being to enforce that a eivil Death puri- 
hes the Condition, Si ſine liber deceſſerit, he be- 
gins with a Preface, which ſnews, that the Law 
has a great Empire over Nature, and plys its E- 
vents to its civil Deſigns; whereas I being to plead 
the contrare, I do inſiſt to clear in general, that 


Matters of Fact, eſcape the Regulation of Law, and £ 


that Law is ty'd to obſerve Nature. 


The Diſcourſe it ſelſ do's confiſt of theſe Argu- | 


ments, whereby the Defender maintains his De- 


fence or of theſe Anſwers, by which the Purſu- | 


er elids thoſe Arguments; ard to range them ap- 
poſitely into their own places (fo that ſuch Argu- 


ments as have contingency, may be ſet together) 


is a mark ofa clear, and diſtin& Wit: and when 
Arguments are ſo rang'd, each of them adds 


ſtrength to another, and they look like men well 
 Nartiall'd into diſtinct Troops; whereas Arguments 
ſtragling out of that place where they ought to have 


heen placed, ſeem unpleaſant, and irregular, and 


vill hardly be expected where they are; for In- 


tance, in pleading againſt the Viſcount of Stor- 
vont, all the Arguments which can be preſs'd, are 
ei her ſuch as endeavour to prove, that the Clauſe 
ot Stormont's Infeftment, is contrary to the nature 
of Dominiam or Commerce; and after that the 
Pleader had paſt firſt Dominium, and then Com- 
merce, to return to thoſe Arguments, which ariſe 


from the nature of Dominium, were Irregular ; for 
that were to return to ſhow what he had forgot. 
And from this | conclude in Reaſon; that all Argu- 
ments tounded upon that ſame general Principle, | 
hould be pleaded together, and in the ordering orf 


C13) - of 
in the French Pleading, I have Tranſlated, the/ 
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theſe Generals, I would chooſe to begin with thoſe 
which clear beſt either Matter of Fact, or which 
tend moſt to illuminat the Subject of the Diſcourſe; 
and thus the Controverſie in Stormont's Cale, be- 
ing, whether the Proprietor of Tailzied Lands, 
may alienat theſe Lands, if he be prohibit to alienat 


| by the firſt Diſponer, or at leaſt if they may be 


Comprys d from him; the firſt Claſſe of Argu- 
ments to be urg d, ſhould be theſe which tend to 
prove, that this Probition is inconſiſtent with the 
nature of Dominium, and Fropriety, for theſe 
clear beſt the nature of Propriety, which is the 
chief SubjeR of the Debate, | 
He who anſwers, uſes with us, to repeat the Ar- 
ments which he is to anſwer all with one Breath, 
fore he begin to make diſtinct Anſwers to them; 
and this proceeds as I conceive, from the Ariſto- 
telick way of Arguing in the Schools, wherein he 
who maintains the Theſes propoſed, muſt repeat 
the Argument, before he anſwer it : this Method 
I love not, for it conſumes unneceſſarily much 
time, and ſure it wearies Judges to hear the ſame 
Argument twice, yea thrice, repeated ; for firſt, 
the Enforcer do's repeat them, then the Anſwerer 
do's repeat them, both generally at the entry of 
his Diſcourſe 3 and thereafter he muſt repeat each 
Argument when he is to make a ſpecial Anſwer 3 
and I ſhould think it much more natural to repeat 
and anſwer each Argument a part, ordinarily the 
Anſwerer follows in his Anſwers, the Method of 
the Proponer ; yet ſometimes he chooſes rather to 


Claſſe the Arguments as he pleaſes, and to anſwer 
| 
| Arguments brought.againſt his Defence, and to add 


accordingly. If the Defender deſign to anſwer the 


new 
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| new ones to aſtruct the reaſonableneſs of his Pur- 


ſuit, he uſes firſt to uſe his own Arguments, and 
then to anſwer what is alleadg'd for the Defender. 
Whether the ſtrongeſt, or weakeſt Arguments 
or Anſwers ſhould be firſt inſiſted on, was much 
lebated amongſt ancient Orators ; ſome thought 
the weakeſt ſhould be firſt urg d, becauſe the Jud- 
ges were then freſheſt, and might poſſibly by wea- 
rineſs flight what was delay'd : others thought fit 
to leave with the Judges the ſtrongeſt Arguments, 
that they might be freſh with them when they 
were to Decide : this I think 1s Arbitrary, and the 
are but weak Judges, who do not weigh all equal- 
y; but I think it adviſeable for a young Pleader, 
to ye the ſtrongeſt Arguments firſt, that he may 
thereby conciliat favour to himſelf, and raiſe the 


Attention of his Judges, and in all Caſes where the 
* Cauſe ſeems unfavourable, the ſtrongeſt Argu- 
ments are firſt to be uſed, for the ſame reaſon, * | 

and there ſeems little reaſon to leave the ſtrongeſt | 
Arguments laſt, if the Cauſe be not preſently to. | 


decided; but where many Anſwers are to be 
made to one Argument, the weakeſt is ordinarily 
firſt made, and as it were overlye, but the ſtrong- 


eſt is reſerved laſt, becauſe it is moſt to be inſiſted 


upon: and I think it moſt natural to urge the 


$ weakeſt Arguments firſt, becauſe our Diſcourſe 


ſhould like our ſelves, and like our Studies, grow 
from ſtrength to ſtrength, and from leſs to more, 
tut ſometimes one Argument grows from another, 
and then there 15 no place to doubt, and always 
the moſt Myſterious Argument is to be. left laſt, 
becauſe it is to r that then the Cauſe 
is beſt underſtood, and Myſterious Arguments 
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much the kindled opeiker, and that he can hardly 
f | clear. | 
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come tobe moſt in ſeaſon, when Judges have ful. 


Iy maſter'd the Caſe, 

The Epilogue with us is ordinarily, In reſped 
whereof the Defence ought to be admitted, or repel['d, 
&c, But in ſome ſolemn Caſes, the Pleader may 
recapitulat ſhortly his ſtrongeſt Arguments, or 
may urge the Fayour and Merits ot the Cauſe; 
and I ſhould love to preis this Merit rather here 
then in the Preface; for Favour is but an acceſſory 
of juſtice, and the Conſequent ſhould not pre- 
ceed its Cauſe. 

Action, was of old one of the chief Ornaments 
of Speech, under which was comprehended, Gc- 
ſture, and Voice, all which were accommodated 
to the Orators Deſign; when they ſpoke to Multi- 
tudes of ignorant people, to whom, Tears or Eja- 
culations pleaded more, then Reaſon d1d ; tor 
that they underſtood better, as more obvious to 
that ſenſe by which they were govern'd : but now 
the World 1s become too wiſe to be taken by the 
eyes, albeit I confeſs theſe add Grace, though not 
Force. | 

With us, Action is poly too violent, which 
I aſcribe both to the violent temper of our Nation, 


pre fervidum Scotorum ingenium, and to the way of | 


our Debate, for Fire ſparkles ordinarily from the 
colliſion of two Bodies, one againſt another, ſome 
debate for Intereſt only, ſome for Honour, but 
Advocats for both; yet hardly can he raiſe Paſſion 
in others, who ſhows it not himſelf; and all men 


preſume, that he who js very ſerious, and earneſt | 
to convince others, is the convert of his own Argu- 


ment. I confeſs, thut Paſſion do's dilorder very 
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poke their Art, and were not obliged to ſpe 


( WJ I 
clear well his Diſcourſe who is himſelf perturb'd, 
and we know the deſign of an angry man no more, 
then we can ſee clearly the bottom of troubled wa- 
ters : and therefore it were very adviſeable, that 
hot and cholerick Spirits, ſhould calm themſelves 
before they adventure to enter upon a ſerious De- 
bate 3 but ſuch as are baſhful are the better to be 
warm'd, and to looſe prudently, a little of their 
indiſcreet Modeſty ; Melancholick Perſons like- | 

wiſe who are ready to looſe themſelves in their 
wandering Thoughts, need to be a little fretted, 
cor thereby they become intent, and finding them- |} 
{elves ſomewhat piqu'd, they are gather d into 
cheir Subject. He who fears to be interrupted, 
will ordinarily ſtammer, for he will be more buſy 
in thinking upon the being interrupted, then upon 


what he is to ſay; and there, Paſſion do's well al- 
b, ſeeing then he conſiders nothing but what he 


is ſpeaking, : 
Railing, is of all other qualities, the worſt in a 
Pleader, for 1t makes men judge that his Cauſe 


eds it, when he rails againſt his adverſe Client, 


id that he finds himſelf worſted, when he rails a- 
geinſt his adverſe Advocat: but fometimes he is 
obliged to found upon Matters of Fact, which 
though they have much of Redection in them, yet 
are neceſſar Truths; and ſometime the Law b 

which he pleads, obliges him to Terms, which | 


may ſeem rude to Strangers, and in both theſe 


+ Caſes, not to be ſevere, were Prevarication z. 
though I have known Advocats very innocently 
; condemn for calling the lite times Rebellion, and 


tuch as were forfeited Traitors, though in that the 


their 
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rily in the richeſt Soil; and are the Effects of a 


| known by diſtinct Names, are the Laconick or 


fuſe and copious Stile; the firſt was uſed by the 
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their Thoughts : and there are few Clients, who 
when they looſe the Cauſe, do not diſcharge a 
great part of their fury, upon theſe Advocats by 
whom they coneeiv'd themſelves overthrown. 
Too ſubtile ſpeaking convinces few, becauſe few 
underſtand it, and it is applauded by few, becauſe - | 
few can reach to the practice of it; and in young 
men it may be interpret to be but affectation, or 
notionalneſs, though in ſuch as have by long pra- 
ctice cſtabliſht their own Reputation, it gains Glo- 
ry. Many Citations are alſo to be avoided by all 
in pleading though they are neceſſar in writing? 
eſpecially in young men, for in theſe they are 
thought but common place · wit; and yet young men 
do moſt uſe that way, becauſe they think thereby 
to fupply their own want of Authority; and becauſe K 
they know not many parallel Cafes, and are not 
yet ſo intimatly acquaint with their Subject, as to 
draw Arguments out of its retired Intrails. Mary . 
entheſis are to be avoided, for they interrupt 
e Threed et the Diſcourſe, and make it Knotty, 
and Myſterious, though theſe Weeds grow ord ina 


luxuriant Invention, Frequent repitition of the 
ordinar Compellations, ſuch as my Lord Chancellor, 
or my Lord Preſident, are to be likewiſe ſnunn d. 
Before I propoſe what Phraſe, or Stile is fit for 
a Pleader, it is fit to tell that the two uſual Stiles 


ſhort ſententious Stile, and the Aſiatick, or pro- 


old Roman Legiſlators, as is clear by reading the 

Digeſts ; but when the Empire was transferr'd to 

Conſtantinople in Aſia, the Empire changed its Ste 
| wit 
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with its Seat; and we find that Profluvium Afati- 
uam in the Codex, and Novels. Yet all the Greci- 
e in and Roman Pleaders, even in their purity, us d 
ö 2 full copious Stile, as is clear by Demoſthenes, ci- 

-yo, and others, and though Legiſlators or Judges 
0 nould uſe the Laconick, yea the other muſt ſtill 
© - 'F reign at the Barr. A Barrifter like wiſe ſnould ra- 
> ner ſtudy not to want Words, then to ſtick at the 
T ÞF -hooſing fine ones; and the generality of Hearers, 
rere more diſpleaſed ata Gap, or Breach in a Diſ- 
I courſe, then can be recompens'd by a multitude of 
theſe fine words or Sentences which occaſioned 
J] heſe Gaps, whilſt the Speaker waited for theſe de- 
© Þ licat Words which he found after that Stop; and 
uss I have known many admir d for a fluent ſpeaking 
pl Jof Pitiful Stuff, ſo I have known others loſe the 
7 Reputation of Orators, by ſtudying in their green- 
d er years too much fineneſs ; and I would adviſe 


do i my friends who begin to ſpeak, firſt to ſtudy Flu- 
7 ency, and when they are arriv'd at a conſiſtency 
P) oF :ce, they may eaſily refine the large Stock they 
„ne laid together, 

* Many who are not friends to the Barr, inveigh 


nuch at the canting Terms which they ſay is us d 
there; but theſe do not conſider, that every Sci- 
ence has its particular Terms, and it were Pedantry 
o ſubſtitute others in their place; and as a man 
looks ridiculouſly ina womans Habit, or a woman 
hen Attir'd like a man: a Souldier under a 
gown, ora Church-man in Buff; So it is as ridi- 
Culous to hear a Member of Parliament, or a Coun- 
Pellor, ſpeak of Affairs in Terms of hunting, as it 
for a Lawyer to ſpeak in his Terms of other 
hings; and I'laugh as much to hear Gentlemen 


ſpeak. 
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=  fſpcak in their canting Terms of Hunting, Hauking, 
| 2 as they can do to hear me ſpeak in the 
Idiom of my Trade: and to ſpeak like a Gentle. | 
man at the Barr, is to ſpeak like a Pedant; Pedan- 
try being nothing, but a tranſplanting of Terms 
from what they were fit for, to that to which th 
are moſt unfit, and I love equally ill, to hear Ci. 
vil Law ſpoke to in the Terms of a Stile- Book, or 
accidental Latin, (as is moſt ordinar) as to hear 
the genuine words of-our Municipal Law, torc'd to 
expreſs the Phraſes of the Civil Law and Doctors. 
It may ſeem a Paradox to others, but to me it F , 
appears undeniable, that the-Scottiſh Idiom of the | | 
Brittiſh Tongue, is more fit tor pleading, then ei-  ; 
ther the Engliſh Idiom, or the French Tongue; 
for certainly a Pleader muſt uſe a brisk, ſmart, | 
and quick way of ſpeaking, whereas the Engliſn | 
who are a grave Nation, ule a too flow and grave If 
Pronunciation, and the French a too ſoft and effe- 
minat one. And therefore, I think the Engliſh is : 
fit for Harranguing, the French for Complement- FF . 
ing, but the Scots for Pleading. Our Pronuncia 
tion, is like our ſelves, Fiery, Abrupt, Sprighti, . 
and Bold; Their greateſt Wits being employ'd at W* 
Court, have indeed enricht very much their Lan- i ., 
guage as to Converſation, but all Ours bending | 
themſelves to ſtudy the Law, the chief Science 1n YF , 
KRepute with us, hath much ſmooth'd our Language, ; 
as to Pleadins: and when I compare our Law . 
\ . withthe Law of England, I perceive that our Law 3 . 
| favours more Pleading then their does; for their e. 
|| Statutes and Deciſions are ſo Full and Authorita- | 
| tive, That, ſcarce any Caſe admits Pleading, but JM ; 
(like a Hue kill'd in the Scat) it is immediatly MY. 
ſurpriz d 


(21) + 
ſurpriz'd by a Decifion, or Statute, Nor can I e- 

nough admire, why ſome of the wanton Engliſh, 
under value ſo much our Idiom, ſince that of our 
Gentry differs little from theirs, nor do our Com- 
mons ſpeak fo rudely, as theſe of Tork-ſhire : as to 
the words wherein the Pifference lyes, ours are 
for the moſt part, old French words, borrowed 
during the old League betwixt our Nations, as Can- 
nel, for Cinnamon; and Servit, for Napkin; and a 
thouſand of the like ſtamp; and if the French 
Tongue be at leſt equal to the Engliſh, I ſee not 
why ours ſhould be worſe then it. Sometimes alſo 
our fiery Temper has made us for haſte, expreſs 
ſeveral words into one, as ſtour, for duſt in motion; 


ſturdy, for an extraordinar giddineſs, &c, But 


gencrally, words ſignificant ex $i ute, and there- 


torc, one word is hardly better then another; 


tneir Language is invented by Courtiers, and may 
he ſofter, but ours by learn'd men, and men of 
Buſineſs, and ſe muſt be more maſſie and ſignifi- 
int: and for our Pronunciation, beſide what I 
aid formerly of its being more fitted to the Com- 


lexion of our people, then the Engliſh Accent is; 


cannot but remember them, that the Scots are 
hought the Nation under Heaven, who do with 
moſt caſe learn to pronounce beſt, the French, 
Spaniſh, and other Forreign Larguages; and all 
ations acknowledge that they ſpeak the Latine 


vith the moſt Intelligible Accent, for which no 


ther Reaſon can be given, but that our Accent is 


F *atural, and hath nothing, at leſt little in it that 
@'5 Peculiar, I ſay not this to aſperſe the Engliſh, 
ey are a Nation I honour, but to reprove the be- 
4 %ancy and Malice of ſome amongſt them, who 


think 
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' thiak they do their Country good ſervice, when 
they Reproach ours. 


Nec ſua dona quiſque recuſet. a 
I know that Eloquence is thought to have declin d 
from Cicero's time, and it hath ſo indeed, if with 
Pedants, we make Cicero the Standart, for nothing 
can be ſtraighter then its Square; but I conceive 
that the World do's like particular men, grow Wi- 
ſer and Learn'der, as it grows old; but of all 
| things Eloquence ſhould improve moſt, becauſe of 
all things, itripens moſt by Practice; Experience 
diſcovers daily more and more, of the humour of 
ſuch whom we are to convince; and the better we 
know them, we can convince them the eaſier. By 
Experience alſo we learn to know, what Forms, 

and Sounds pleaſe moſt; and every Pleader and 
Orator adds ſome new Inventions to that of the laſt 
Age; and if one being added to twenty make twen- 
ty a greater number, then the Eloquence of this 
Age, being added to that of the Former, muſt 


make this Age more Eloquent then the laſt. But! 


' knowluch as envy the Orators of the — Age, 
do ſtill endeavour to mortifie them, by admirinq 


ſuch as are dead, who in their time met with the 


ſame meaſure; Death alſo removes men from be- 
ing our Rivals, and ſo from being envy'd by us; 


yet we-ſhould remember, that even Cicero, and 
Demoſthenes did complain of the ſame in their Age, 
though they far exceeded their Predeceſſors. 


Some may think that the Eloquence of Rome, and 
others, behov'd to be higher then ours, becauſe 
the Multitude were in theſe Common-Wealths ab- 
ſolutely govern'd by it, and the greatneſs of their 


Reward for Eolquence, exceeding ours, their Ele- 
: quence 


23 


2Kence behov'd to do ſo too. But I am formally 


—_ 


contrary, for ſince our Judges are wiſer, and more 
learn d then the Commons, there muſt $0 more 
ne 


Art to Convictions now, than was requiſite then, 
and though we have not Kings, nor Common- 
Wealths to defend, as thoſe oftimes had, who 
pleaded in the Roman Senate; yet we may ſhow 
as much Eloquence upon leſſer Occaſions, as one 
may cut finer Figures upon Steel, then upon Gold; 
it is the intricacy of the Caſe, and not the great- 
neſs of the Pryze, which makes the value of the 
Pleading, and generous Spirits are more anima- 
ted by difficulty, then Gain. We have alſo moe 
Laws, Rarallels, and Citations to beautify our Diſ- 
courle, then they had, and want none of their 


Topicks; ſo that though our Spirits did not equal 


theirs, yet in our Pleadings we could not but ex- 


ceed them. Nor do I value much the Opinion of 
thoſe, who think the Spirits of ſuch as livd in 


Common-Wealths were Greater, becauſe freer 


then ours, who live under Monarchies, and being 


Subjects to none, they had greater confidence then 


we can have. This is but a Fancy, invented by 
ſuch as live under that Form of Government : but 
have not ſeen any Switzer, or Hollander, ſo elo- 
quent as the Engliſh, or French; and it enlivens 
me more to ſee Kings, and Courts, then to ſee 


theſe buſie and mechanick Nations: nor can I 


chink any Spirit can excell much in any one thing, 
where equality is deſign'd, and where all ſuch as 
offer to riſe above the Vulgar, are carefully de- 
preſt, and ſunk down to a Level, as they are under 

Common-Wealths, 
For my own part, I pretend to no Bayes Lou 
ll 


| 


L 
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ſhall think my ſelf happy, in wanting, as the Fame, 
ſo the envy which attends Eloquence : and I think 
my own imperfections ſufficiently repayed by Fate, 
in that it his reſery'd me for an Age, wherein! 
heard, and dayly hear, my Colleagues plead fo 


charmingly, that my plealure do's equal their 
honour, 


A Pleading tranſlated out of French, 


to inform ſuch as underſtand not 
that Language of the nay of Plead- 
ing there, 


An Eftatein Land. being diſpon'd to a Woman, and 
another being Subſtitute, in caſe ſhe ſhouli 
die without Children of her own Body; ſhe be- 
ing condemn d for Inceſt, and burnt only in Eff. 
gie, the Queſtion ie, whether by that civil death. 
the Condition be purified, as well as it ſid 
were naturally dead, and if the perſon Suti 


tute hath by that civil death, Right to the 5. 


tate, without waiting for her natural death? 
In favours of the Perſon thus Subſtitute, it was Pleaded, 


Lbeit Matters of Fact do depend entirely up- 
A on Nature, and cannot ſubmit themſelves 
to the Authority of Politick Laws, La quæ 

ſunt facti, nulla conſtitutione inſecta fieri poſſunt 12 
aw 


— ©} 


„ 
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Law conſiders them only in ſo far as they are ne- 


ceſſar and uſeful for humane Society, and upon 
that account forces this Maxim to ſuffer many Ex- 


* ceptions, Thus bone ſigei poſſeſſor, is per acfianem 


tublicianam, made to have right by an imaginary 
and fictitious Poſſeſſion, to that which he never 
really poſſeſſed. Jus poſt liminii, makes us be- 
lieve him who is a briſoner of War, never to have 
been taken Prifoner. And Lex Cornelia doth pre- 
ſume, that theſe who did Teſt whilſt they were 
Captives, did dye in the City to which they be- 
longed, though they dyed really abroad in their 
Captivity, All which Inſtances prove, that the 
Law doth not ſubject it ſelt blindly to Nature, but 


that it can ply Matters of Fact to its own deſigrs, 


and can by an innocent Cheat adjuſt them to pub- 
lick Utility and Advantage. 

This Foundation being thus eſtabliſh'd, let us 
examine this Condition (it ſhe dye without Chil- 
aren_) and let us try if it be ſo bound up to a Mat- 
ter ot Fact, as that it cannot ſubmit it ſelf to the 


Juſt and politick Fifticns of the Law. 


It is certain, that albeit all Conditions be ordi- 
rarily meer Matters of Fect, ict this Condition 
which depends ertirely upon the Intention of the 
Teſtator, muſt owe its Form to his Will; ard 
feeing he did fix his firſt defires and defigns upon 
this Woman and her Heirs, and did call the Perſon 
\vpſticuce for whom I plead, but in the third place, 
not to ſuſpend and differr his Liberality, but to 
cblige my Client to wait, beczuſe ſhe and her 
Retrs did preceed them in the order of his Ircli- 
nt rs: therefore, when Death and Ferivre do 
ſtate her end: her Eeirs in ſuch a Condition, that 
neither of them can expect tie Succeſſion, chere 

14 
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is no doubt, but his Will doth immediatly tranſ. 
port the Effects of his Liberality to the perſon ſub- 
ſtitute, ſince the perſons who preceed them, are 
by the Law removed out of the way. Nor was it 
the intention. of the Teſtator to enrich the Fisk a- 
ny more, then if he had adjected a Condition re- 
lating nothing to the purpoſe, Veluti, ſi Navis ex | 
Aſia venerit. From this likeways it follows, that 
as Succeſſion is one of the ways whereby we ac- 
quire in Law civil Rights which depend upon the 
Law, and which the Law doth not allow to any 
but to its own Citizens, Qui habent Teſtamenti fa- 
cHonem paſſivam; So this Condition, Si fine Ltbe- 
ris deceſſerit, is not fo entirely and abſolutely a 
Matter of Fact, but that Law and Fact are therein 
mixed together; and therefore, albeit the death 
of the firſt Heir without Children, is regularly 
© underſtood according to the proper and natural 
ſinification of natural Death, yet Lawyers have 
extended this to civil Death, and have purifh'd the 
Condition by deportation and other kinds of ct- | 
vil Death.As is clear,. ex facto, 17. 5 ex faclo, ff. ad 
ſenatuſc. trebel. Ex facto tractatum memint,rogaverat 
quædam mulier filium ſuum, ut fs fine liberis deceſſißet 
reſtitueret hereditatem fratri ſus, is poſtea deporta- Þ 
tus, in inſulam liberos ſuſceperat; querebatur igitur, 
an fidei commiſſi conditio deficiſſet, nos igitur hoc dice- G 
mus, conceptos quidem ante deportationem, licet peſtea . . 
edantur efficere, ut conditio defictat : poſt deportationem 
vero ſuſceptos, quaſi ab alio, non prodeſse, maxime | f 
cam etiam bona cum ſua quodammodo cauſa fiſco fint F 1 
v indicanda. N 
This v. 2man is condemn'd to be burn'd and 
ſtrans1'd, ſhe had no Children, and can expect. 
vo Divorce; her tight has not only baniſh'd her I „ 
out 


C 27) | 
out of the Kingdom, but that Sentence that has re- 
veng d her Crime on her Memory, and Picture, 
has rendered her ſervam pæne, the unfortunat 
prey of an unfamous Gibbet; How can ſne then 
but be repute dead, ſeeing ſhe is expung'd out of 
the number of Subjects? And how can that Lav: 
which has execute and kill'd her, belye fo far its 


own Authority as to believe her alive, after it 


has taken ſo much pains to make us believe ſhe is 
dead? And after her civil Death, how can it con- 
ſerve for her a faculty of bearing Children, which 
may fulfil a civil Condition? I confeſs that Depor- 
tation is not ſtill compar'd to natural Death, and 
that the Liberty which a baniſh'd man carrvs with 
him to a forretgn Countrey,do's preſerve tor him 


all the advantages of the Law of Nations, LA ut 


ea que juris civilis ſunt, non habeat, que dero jurie 
gentium ſunt habeat, J. 17. ff. de penis. But on the 
contrary, ſince the being a Slave diveſts man ot 


his Humanity, and ranks him amonęſt Beaſts, J. 


2. §. 2. F. ad l. aquil. the Law can no more con- 
ſider him, but as a piece of Moveables, living and 
animated, as a reaſonable Tool belonging to his 
Maſter; So that having no Head, nor Will, but 
his Maſters, therefore if the Law allow him to 
fulfil any Condition, that is upon hls Maſters con- 
ſideration, and not his own. A perſon condemn'd 
is the ſlave of his puniſhment, Servus pene, magis 
enim pænæ quam fiſct ſeruus eit, l. 12. ff. de jure 


* fiſct: and therefore, the Law reputes him dead, 


fince that Gibbet to which it tyes him can commu- 
nicat nothing to him, but a cruel Death, and con- 
ſequently he can fulfil no Condition, J. 17. $. S. 


" quis rogatus ad ſenatuſc. trebel. Si quis rogatus ſue- 
ur rit filtts ſit, vel cui ex his voluerit reſtituere H credi- 
" | B 2 men 
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ratem Papinianus, I. 8. reſponſorum etiam deportato re 
ei tribuit eligendi facultatem; cui liber ſactus fidei || m 
commijſum reſtitui velit, ſed fr ſeruus pane fuerit tr 
conſtitutus, nnllo ante concepto filio, jam parere condi- Cu 
tioni non poterit deceſſiſieque ſine Liberis videtur; ſes n 
cum decedit eletHionem illam quam Papinianus depor- 14 
tato dedit, huic dari non oportet. | 4 

Law imitats Nature, and uſes the ſame Autho- | 4 
rity over a man, as he is ſociable, that Nature ex- Jo 
erciies over him, as he is natural: Andhence it | bt 
13, that the Law governs and regulates Societies b 
for its own advantage, and as it can beget Chil- | P 
dren,and people Families by Adoptions; So by | © 
the ſame power it can cut off unneceſſary Mem- 
bers from Families by exhereditations, and can 
i Kkiilthemby condemnatory Sentences, Servus pæ | 
| ng in mni jure, verè ac ſemper ſimilis eft mort: 
|} Cuijac, obſer, I. 3. cap. 15, Law then may juſtly | 
þ bury a Criminal, in the unfamous Sepulchre of a | 

| cruel Servitude, which takes from him his civil 
ö life with his liberty, and can tye him to a long 
| ath and exceſſive Torment, which may draw | 
| out his Torture to a very long continuance, and 
make him, as Petronius ſpeaks, paſs but for the 
pititul Viſion, and horrid Shadow of his own per- 
ſon. 

We muſt then confeſs, that that Sentence which , 
confiſcats his Body and Goods, doth at the ſame 
time con cat his Perion and Liberty. It is the 
Sentence which kilis him, and his natural Death | 
following thereatter, doth but execute that Sen- 

£525 and as we ſay, that a Rober has kill'd a | 
vadenger when he gave him the mortal Wounds, | 
#2127 he did. not then dye, Tunc occidiſti cum 
vainerdvus, I. lt h. Fad l. api! So by the fame W. 
reaſon, ps 
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to þ, reaſon, the Judge doth kill a Criminal the very 
ei moment that he pronounces the Sentence, and he 
it | truly dyes by the Sentence, and not by the Exc- 
i- © cution, I. 29. F. de pen. Qui ultimo ſupplicis dam- 
a nantur. ſtatim & civitatem, & libertatem perdunt, i- 
r= |; taque pre-occupat hic caſus mortem, & nannunquam | 
longum tempus occupat, quod accidit in per ſonis Hum, 
- qui ad beſtias damnantur, ſepe etiam ade) ſervari 
ſolent paſt damnatimem, ut ex his in alias quæſtio ha- 
it | beatur, And as the Authority of the Law, may 
es | beget a Citizen before his Birth, and receive 2 
l-. Poſthume into the Commcn-wealth before he 
Nj N come out of the Womb, Paſthumus pro nato habe- 
tur So its Empire may take away the life a long 
in | time before a man die. It may preveen his death, 
and chaſe him out of the World before death o- 
vertake him, which is likeways confirmed per 7. 
ſt quis 6. S. Sed & fi quis ff, de mjuſt. ſed ec (i 
quis ſuerit capite damnatus, vel ad beſtias, ws! ad | 
gladium; wel alia pena que vitam adimit, teil- 
mentum ejus irritum fiet, mn tunc cum confurnptir cit. 
ſed cum ſentent iam paſtus eft, nam pen e Jer xis eilcc- 
tur. Let us now ſec it this way of Reaigonmng ara i | 
from the Roman Cuſtoms, can be bruught hum: | 
to our French Practique. | 
Lawyers who deiigned to fcund the Prirciples 
ch } of their true Philulophy, upon Maxin's, real, e. 
ne | lid, and conſtant, were too clear fightes, to tc rce 
he their Laws to diſcharge their fevenge upon an {- 
th | maze, and an Appariticn, to take the Shade 
n- | fcr the Body, and in ſuppc ſing the name of a ri- 
1a | mival for his perſon, thereby to challenge their 
ds, Judges of want of power and precipitancy; aud 
um therefore they did not allew, that a per.on dis 
ne abſent ſhould be condemn'd, and that the Law 
1 B 3 | ſhould 
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ſnould in vain ſpend its Thunder upon thoſe 
whom it could not reach : J. 1. F. de requirend: 
reiy. Since then the Law of the Romans, could 
not condemn capitally a Criminal who was contu- 
M2cious, it was eaſie to them to believe, that a 
Priſoner who was preſent and fetter'd, did in- 
ſtantly receive that Death to which he was con- 
demud. Bur fince our Statutes ordain a painted 
and imaginary Execution, either our Statutes and 
Cuſtoms muſt confeſs their weakneſs, and quite 
theſe as a meer Mommeries, or elſe they muſt ne- 
ceflariſy chlige us to believe theſe Appearances 
to he Realities, and eſſay ta verifie theſe civil lyes, 
n torcingę us to believe that theſe painted Execu- 
tions ere real; that the Originals of thoſe infamous 
Pictures are no more alive, and that res judicata 
pro veritate habetur, 

It tie power of a Roman Pretor was ſufficient to 
beget a Child in fpight of Truth, and Nature it 
ſelf, Plane ſi denuntiante muliere, negaverit ex ſe 


eſſe pregnantem, tametſi cuſtodes non miſerit, non evi- 


tabit quominus quæratur, an ex eo mulier pregnans fit, 
que cauſa ft fuerit acfa apud fudicem, & pronuntia- 
verit cum de hoc agetur, qud ex e pregnans fuerit, 
nec ne in ea cauſa ee ut agniſcere debeat, ſive filius 
non fuit ſiue fair, eie ſuum, I. 1. S. ut. ff. de ag 
naſc. liber. or may torce a Mother to diſown 4 
Child, which is really hers; Sive contra pronun- 
tiatum fuerit, wn fore ſuum, quamvis ſuns fuerit, pla- 
cet enim eius ret Tudicem jus facere, l. ſeq. ff. eod. 
By much more re:ſon, may a general Law and 
Cuſtom univerſally recciv'd, force Subjects ſo fal 
to obey their Judges, as to believe that a woms! 
ſtrangled and burzt has loſt her lite upon the Sca 
told, where ſhe has been ſo publickly and tragica 
Iv executed. th 
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fe It is then more jnſt to preſume, that this Wo- 

man who is condemn'd, is dead without Children, 
ld | and that her Execution has purify'd the Conditi- 
u- on, then that the Purſuer ſhould attend Her death, 
'4 Þ ſhould ſearch out her wandering perſon, which 
n- | Jurks under ſo much ſhame, and purſue her in her 
ne flight and baniſhment through Countries, which 


ed are either unknown, or in enmity with ours ; and 
1d | therefore I conclude, that it is moſt juſt to put 
te | the Purſuer in poſſeſſion of the Eſtate, 

e- 

4 —— — —— : — à-—-b2 4 noe ooeee et 
es, 

u- | TI have aſſazed thus to anſwer the farmer Pleading, be- 
us cauſe there is nd Anſwer ti i extant in the French, 
ta «nd becauſe ſuch Caſes may with us frequently e- 

cur. 


it J * greateſt glory of Art is, that it can 
ſe imitate Nature; and every thing which 

forces Nature, is hated by men, as fol- 
ſt, | ly and affectation;but amonęſt all thoſe Arts which 
ek | follow Nature, Law is the chief, for it being the 
, chief product of Reaſon, it endeavours moſt to 
us | reſemble Nature; Reaſon and. Nature being in 
man the ſame thing vary'd under diverſe Expreſ- 
'1' fjons, and Reaſon being man's Nature. And 
in- | therce it is, that the Law plyes all its Conſtitutions 
a- to the ſeveral degrees of Nature, and obſerves it 
ad. exactly before it begin to form a Statute relating 
nd to it, Propter naturam ftatuitur aliter,quam ſlatuere- 
al | tur alias, gl. ad J. Julianus, Ff. ſi quis omiſda cauſa ; 
though it appoints that Conſent ſhould oblige, yet 


a” it excepts Minors,becauſe of the frailty of their 
1 4 Nature; though it appoints Murder to infer Death, 
_ B 4 yet 
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Jet it pardons ſuch as are Idiots, or Furious; it doth | 
in doubious Caſes, prefer that Interpretation, 
which is moſt ſuitable to the Nature of the thing || * 
contraverted; it preſumes illud ineſſe, quid ex u- 
tura rei ineſſe debet: And it has very well ordain d, 
that ea que dari impoſſibilia ſunt, vel que in rerum 
natura non ſunt, pro non adjectis habentur, 1. 135. ff. 
de reg. jur. Since then there is nothing ſo unna- [ 
tural as to force us to believe, that a Perſon who | 
13 really alive, is truly dead, and that the Cliil- |; 
dren which a Woman may bring forth, ſhall not | 
be her Children; I ſee not with what appear- |, 
ance of ſucceſs the Subſtitutes can in this caſe aſ- | 
ire to the Succeſsion now craved. Nature has a 
xt Beeing, and Men know what it determines by 
conſulting their own Breaſts, and think them- 
ſelves happy under the protection of what is ſare, 
and determin'd ; but if it were allow'd that Las 
might vary, and that Lawers might invent ſuch 
Fictions as theſe, and by them impoſe upon o- 
thers, who not being of their Profeſſion, could 
not follow all their Subtilties, and Windings; 
| then Law ſhould become a Burden, .and be e-| 
| ſteemed an Illuſion. And I imagine I hear thoſe | 
amongſt whom this Woman lives, lauah at this Diſ- 
courſe, which would force them to believe, that ſhe 
is dead, and I am ſure, that any Countrey Clown 
may refute it, by preſenting the woman, as one 
refuted a wiſe Philoſopher, who maintain'd, that 
there was no iin, without any other Argument, 
than by walking up and down. 
The Queſtion then being, whether the Condi- 
tion, fe ſine /iberis deceſſerit, is purined by a ci- 
vil Death; and if immediately after the is burnt in *, 
ETizte,ſhe can be ſaid, ſine liberis deceſſiſe, ſo py N 
| ene 
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»» | the perſon ſubſtitute may immediately ſucceed, & 
ing | exclude any Children ſhe ſhall thereatter bar; or 
1 | if theSubſtitute muſt attend her natural Nezth, 


*3 | That the Subſtitute cannot ſucceed immdiately 
' Þ after her being burnt, but that any future Chil- 


* ! dren would ſeclude him; ſo that a Natural only, 
na-. and not a Civil Death, purifies the condition, is 
hy contended by theſe Reatons : Firſt, the Queſtion 


lil. being, whether this Conditicn, /: ſine liberis de- 
| ceſſerit, reſpects natural, or civil Death, We muſt 
interpret che word Death, ſo as that we follow 

af. the more genuine end natural ſignification; {nl 

ca lam ſure the ordinary and genuine Interpreta- 
by tion of Death, is a Natural and not a Civil Death, 
And that this Condition can only be purificd, 


= or ſatisfied by a Natural, and not by a Civil or 
ay | . fitious Death, is clear by very expreſs Læws, as 
ch | J. 8. ff. de cap. dimin, where it is ſaid, Eus abliga- 
o  Frones que naturalem praſtatianem habere intellisun- 


ud ½, palam ejt capitis diminut ione non perire, qua ci- 
vilis rati) naturalia jura corrumpere nan poteſt. Thus 


83 if | 
Cas, one of the beſt Roman Lawyers hath faid, - 


1 | that ſuch Interpretations doth corrupt the Lau, 
and in effect mix things mat are very different, 
he invading the limits of Nature, and ſtretching ſicti- 
un ens furder than they ought to go: and therefore, 
be ſuch criminal Sentences as do not really Hill, fed 
dat ficlione civil Caput d1ininuunt, are nct terincd Death, 
. but a puniſhment next to Death. deinde rij, 
morti pæna, damn. i) in metellum, I. capitc tam, F. 


ab. 4e penis, This likewiſe Pajinar decides; I. 121. jf“. 
de verb. oblig. in Inalam deportato ren jromicterdl 


„ eee ee * en, 
nat ente ej ennmitf tir. and upon the ſame orc vr d, 
| 2. Hcde- 


n W. cum pate, & hereditatem, ff, ue leent.” 
ermiaes our cale cx pre, ard alerts, mat tan 
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Centences cannot in fidei- canuniſſis, be accounted 
Deach, Hereali atem mils cum ma eretur, ſuis ve! 
cut ex his voluiſder reſtituere fuerat rogatus, quo inte. 
rea in inſulam departato, elizcndi facultatem non eſ]- 
Pena peremptam placiit; nec jidei-commiſſi conditi 
nem, aut mortem filii heredis exiſtere: With whom 
agrees, Paulus l. ſtatius &, Cornelia fœlici, H.. 
Jure fiſci. Cornelia felici mater ſcripta heres rogat- 
erat reſti:uzre hereditatem paſt mortem ſuam, cum ba 
res ſcripra condemnata eſiet, & 4 fiſco omnia bana mu- 
lieris occuparentur e dicebat Felix ſe ante penam eſſe, 
hoc enim cor$titutum eft, fed fi nondum dies fidei 
commiſci veniſſet, quia poteſt ipſe mori, vel etiam ma- 
der alias res acquirere repulſus eſt interim à petitione. 
Thus we ce, that all the Roman Lawyers have 


conſpired to allow only natural Death, to ſatisfie 


ſuch conditions as this is: Death is the laſt of all 
things, rerum ultima linea; and therefore theſe 


——— 


5entences leaving ſtill room to Hopes and Ex- 
pectatiors, cannot be called Death, which with 


the perſon cuts off all theſe, It is thought by 


e beſt of Men already, that Death comes too 
oon, uh, then ſhould we precipitat it, and force 
tt upon Men before it's time? And ſince one 
Death is thought by all' a ſevere enough puniſh- 
ment, why ſhould we multiply a thing, that is 
hut tog oft too unwelcome ? Death is too ſerious 
a chin g, to be counterfeited by ſuch Fictions, and 
doo ſevere a thing to be quibled upon, by ſuch 
Interpretations. 

2, If we look to the meaning of the Diſponer, 


which is the next Rule to be follewed in the In- 


terpretation of dubious and equivocal Words, we 
e311 find, that it is hardly imaginable, that the 


Diſponer dream'd of a civil Death; and it is moſt 


certain 
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certain, that any man, eſpecially, who.was not a 


Lawyer, would never have figur d a civil Death; 
nor 15 it deny d, for ſefio is mens Legis, non di- 


panentis, But how unſuitable were it to natural 


Equity,. and the Principles of Law, that the will 
of the Diſponer ſhould not regulat what is diſpon- 


ed? or why ſhould the Law d iſpoſe upon what it 


did not beſtow? 3. Words are to be explain d 
in a Diſponers Will, as the Diſponer would pro- 
bably have explain d them himiclt ; It the mean- 
ing had been contraverted, at the time ot making 
the Diſpoſition ; But ſo it is, that if it had been 
propoſed to the Diſponer, whether the Children 
of the Woman inſtitute, ſhould be cut cf, in caſe 
their Mother ſhould commit a Crime ? It is 


probable that he would not have punithed poor 
. Infants, for a guilt ro which they were not ac- 


ceflory; and the Law was never more generous, 


then when it ſaid, non competere beneficium inoffict- 


oft teſtamenti poſt-humis, cum exhæredat ionis cauſain 
committere nequeant, nec debent alieno oat prægrava- 
ri, I. 33. S. 1. C. de inoff. teſt. Nor is it ima gi- 
nable, that the Teſtator would have taken trom 
them what he defigned, becauſe they fell, without 
their own guilt, in a condition, which made that 
which was but libcralit, to become Charity: And 
ſince he deſigned this for their Mother and them, 
to ppb their wants, it is not imaginable he 
would have taken it from them, u hen their wants 
were greateſt, The Children would likewiſe ſtill 
continue to be nearer to the Diiponcr, then the 
Subſtitute, Nam jura ſunguinis nullo jure civili adi- 
m1 paſſent; and ſince the Blood- relation gave at 


firſt the rite to that Nomination, it is probable, 


that the Effect would not be taken away whilſt the 


— 


Cauſe 


— 


| 
| 
| 


| 
| 
| % 
4 


(35 ) 


ceſſiſſe ſine Liberis, upon her being burnt in Effigie; 
but I ſubſume, that ſhe may have Children, and 


ſuch too as the Law would acknowledge to be 


Children: for by the 22. Nov. cap. 8. Marriage 
1s declar'd ſtill to ſubſiſt, notwithſtanding of any 
Itterveening criminal Sentence; for though by 
the old Law, condemned Perſons pro nullis habe- 
bantur, and ſo the Marriage was diſſolved, yet 
by that excellent Conſtitution this was abrogat, 
Ai enim ex decreto judiciali, in metallum aliquis, aut 


Vir, aut mulier, pry jr eſſet, ſervitus quidem erat 


& ab antiquis Legiſlatoribus ſancita & ex ſupplici? 
zllata, ſeparabatur vero matrimonium, ſupplieto poſs1- 
dente damnatum, fibique ſervientem. Nos autem hc 
remittimus, & millum ab initt» bene natorum ex ſup- 


Plicto permitt imus ſieri ſer vum, neque enim mutamus 


nas formam liberam in ſervilem ſtatum, maneat igitur 
Matrimoniam hoc nihil tali decreto Ieſum.. Since 
then her Husband continued to be ſo ſtill, and that 
the Law would acknowledge the Children to be 
hers, would not the Law contradict it felf, if it 
ſhould ſay, that ſhe died without. Children, and 
yet ſhould acknowledge that theſe were her Chil 
dren? 5. Poſt-humus pro iam nato habetur, ichi de 
efus cammod) azitur, and therefore by the ſame 
Reaſon of Juſtice and Equity, tie Law ſhou'd be 


ſo far from preſuminz, that there can be no Chi- 


— 


dren born after the Mother is condemned, that if 


ſhe ſhall bear any, it ſnouid rather preſume them 


to be alrcady born, to the end they may not be 
* 


prejudged of tne Succeſſion, which would be o- 


| therways due to them; and if pit-bumys babetur 


pro jam nat a, nb! aur de jus ce. much 1 
F 1134: 


Cauſe continued. 4. If ſhe can have Children after 5 
her being burnt in Effigie, ſhe cannot be ſaid de. 


LEY 
ig 3 


ra 


1 


; 8 | ( 37 ) þ 
xr * ſhouldhe be preſumed natus, ubi agitur, de damno 
e- vitando; for we are much more.. favourable in 
e damno vitando, quam lucro captando. 6. By the 
d. Roman Law. auth. bona damnatorum, C. de bon. pre- 
e | ſcript. The Gocds of condemned Perſons were 
e | not confiſcat in prejudice of the Aſcendents, or 
y | Defcendents, to the third Degree, except only 
þ in the caſe of Leſe-majeſtie, If then the Crime 
L q be not able to ſeclude Children, it follows neceſ- 
et ſarlly, that Children qu ad their Succeſſion, are 
t, in the ſame caſe, as it the Crime had not been 
committed, and if the Mother had committed no 
Crime, here there had been no place either for 
# te Subſtitute, or for this Queſtion. It is juſt 
i- that delifa ſums debent tencre authores; and that 
2c _ ſince puniſhment is only juſtified by the preceed- 
p- ing guilt, that the Puniſhment ſhould not exceed 
1s * 3 the guilt, and that the Right deſigned for the 
ur Children by the firſt Diſpaner,ſhould not be taken 
'© © away from them by the Mothers fault: this were 
2t alſo to add Affliction to the Aﬀied, to make 
2 pcor Intarts loſe with their Mother, their Patri- 
it mony, and to impoveriſn them moſt, at an occa- 
d ion, when to give them, were Charity. 
l«. | TI confchs that Law ſometimes doth recede from 
ds Nature, and invents pretty. Fictions, as in the 
12 , | caſes propaſed of jus pꝛſt-liminii, adipti nis, and 
2 Leis cornelie; but it dothſo, very ſparingly nor 
titre theſe Fictions ever allowed, except where 
it they are introduced by an expres Law; fer the 
m La thought it not reaſonable to allow cvery judge 
be or Lawyer a Liberty to Coin his own Caprice in- 
o- *toa ridion, leſt fo, unrcaſcnable Fictions might 
ur be introduc'd, and leſt the people might be igno- 
re „rant of what they Were to follog. Since then 
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the Purſuer founds his ſtrongeſt” Argument upon 
'this, as a priviledged Fiction, he müſt taſtrug | 
that this Fiction is founded upon expreſs Law, and 
even in theſe Fictions, Law never inverts Nature, 
but rather ſeconds it, and it makes not Nature 
bow to theſe, but theſe to Nature; and amongſt | 
many other inſtances, this is clear. by Adoptions, } 
wherein the Younger cannot adopt thc Elder, be- 
cauſe it were againſt Nature, ſaith the Law, that 
the Younger ſhould be Father to the Elder, Inft. 
de adopt. S. 4. Minorem natu majorem non poſſe ad- 
'{ optareplacer, adopti enim naturam imitatur, & pro 
maonſtro ef}, ut major ſit filius quam pater. And! 
| may by the ſame Reaſon ſay, that it were mon- 
ſtruous to imagine, that ſhe who may really labour 
in Thild-birth, and who really may give Suck, 
cannct bring forth a Child, but is dead; and that 
| 
| 
| 


the Law ſhould not own as Children, theſe whom 
the Church owns as ſuch. And in theſe fictions 
which are allowed, we will find upon, exact in- 
quiry, that Law has not deſigned to overturn Na- 


© 


ture, but only has made bold by theſe fictions to 
[ diſpenſe wich ſome of its own Solemnities, as is 
| clear by the Law Cornelia, wherein the Romans 
did by that legal Fiction imagine, that he who 
| | died in priſon among the Enemies, in a Forreign 
Counrrey, died at Rome, and at freedom, meerly 
that they might by that Fiction render valid the 
Teſtament ot him who was a Priſoner, for the 
Honour of their Common-wealch; and whoſe :: 
Teſtament could not have ſubfiſted without this 
Fiction, ſeing none but a free Citizen could a- 
moneſt them make a Teſtament. Since then there 
is no need ot ſuch a Fiction as this, and ſince there 
is no expreis Law, introducing it amn | 
is 


( 39) 
this Caſe; there 1s no. reaſon, that 1t ſhould be 
allowed to take away the benefit of the Piſpoſiti- 
on from the perſon Subſtitute, which it gave not. 
Nibil tam ngturale ¶ ſays che Law) quam eo genere 
quid aue diſſolvere quo colligatum est. l. 3 5. tf. de reg. jur. 
# Since thence the Children owe not their Suceeſſi - 
on liere to the Cixil Lay, but to the Will of the 
Diſponer, the Law ſhould not by its Fictions, take 
away what was not at firſt the Effect of its Li- 
beraltiy. . | 
In the Caſes where the Law allows Fictions, it 
* allows them only for to ſtrengthen natural Equity, 
and not to overturn it, and by the Definition gi- 
ven of it, it is ſaid to be indubitatæ falſitatis pro 
veritate aſſumptio, in caſu poſs1bilt, M ex juſta cauſa 
proveniens, ad inducendum juris effeclum equitati na- 
turali non repugnantem. PFaſon, ad l. ft is f. de uſu- 
cap: Upon which definition, no Subſumption can 
be founded here, for not only is not this in caſu 
poſcibili; becauſe it is impoſſible, that a perſon 
can be both dead and alive at once, and that Chil- 
dren ſnould be, and not be; Verum eſt, neque pacla, 
* neque tipulationes, fadtum poſse tollere, — vero im- 
poſoibile eſt, neque padto, neque ſtipulatione poteF com- | 
| prehendi, I. 32. ff. de reg jur. But it is alſo repug- | 
nant to Juſtice and Equity, that the Eſtate deiti- 
nat by the Diſponer to his Blood- relations, ſhould 
be — from them, and given otherwiſe than he 
would have beſtowed it himſelf; and though the 
lau doth ſometimes in favours of Children, ob- 
lige us to believe, that the Child that is in the 
Mothers Womb, is born, there is ſome Founda- 
tion for impoſing that upon us, ſince there is a 
Child extant, though not born; yet it never uſes 
that liberty in puniſhing poor Infants, and to con- 
| demn {| 
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demn'them before it can know them, or thatthey 
have tranſgreſſed. a 

In Anſwer to the ſecond Claſſe of Arguments, 
I do confeſſe, that it is true, that all Civil Rights 
ſhould periſh by a criminal Sentetice, and that in 
ſenſu civili, pro nullo habebatur damnatus; but it is as 
true, that ea que ſunt juris naruratis were not there- 
by taken away, qud attinet ad jus civile, ſervi pro 
1 | nullis habentur, non tamen & jure naturali, quia qua 
4a jus naturale attinet omnes homines æquales ſunt, l. 
32. ff. de reg. jur. But ſo it is, that to bear Chil- 
Aren, is in her no Effect of the Civil Law, but of 
the Law of Nature, aud the Children to be pro- 
creat by her, will be her Children by the Law of 
Nature; ſo that ſince ſhe can bear Children, ſhe 
can yet fulfill the Condition of the Inſtitution ; ', 
nor can ſhe be debarr d from that, by being ſerva || 
pene, at leaſt her Children cannot, ſcing they are 
not condemned by her Sentence: Condemnatory 
Sentences, take only from the perſon condemned, N 
what may belong to the Fisk; for it ſubſtitutes 
the Fisk, in place of the perſon condemned, but 
it takes not from him what can not belong to the 
Fisk. Ea ſola deport at ini ſententia aufert que ad fiſcum | 
perveniunt; But ſo it is, that it was never deſigned, 
that the Fisk ſhould ſucceed in place of the Perſon c 
do whom the Diſpoſition was made, as is acknow- 0 
ledged by the Subſtitute, who new craves prefe- | G 
j rence; and if the Fizx'wenld be preferr d to the } 
1] womans Children, much more would he be pre- 


F | pb 0, gs "4 
'F ferred to their Subftitute:, who ſuceced onty- to | 
| of 
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chem. And the reaſn of the Deciſion, J. ex facto 
ö ff. ad ff. trebel. is not found in odium of the. Chil- 
dren, but of th: Fist. Maxime cum etiam bena, 
Ln fre ena. fre lin vin. licanda. But the ſolid 

Answer 
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6 
ey | Anſwer to that, and all theſe other Laws, is, that 
by the old Roman Law, damnatus erat ſer uus pent, 
Y ſerv penæ parere condition; non poterat, Q pro 
nullo habebatur ; and therefore, by that Law, pa- 
rere conditiani non poterat, as is clear by the Law 
cited: But Juſtinian did abrogat that amongſt ma- 
ny other unreaſonable Fictions, and by nov. 22. 
cap. 8. This ſervitus penæ is clearly abrogated, and 
therefore ſince the Foundation of the Deciſion is 
taken away, the Deciſion can now no longer take 
place, and by all the Laws in Chriſtendom, thoſe 
. Servitudes are now abrogated ; and our bleſſed 
Saviour, has by his coming to the world, . ſet Mau- 
Kind at liberty in all reſpects, and we can be 
llaves to nothing now, but to our Vices. Nor 
* doth the Law look upon a perſon condemned, as 
©} dead perſon, in all reſpetts, which is the third 
*) zreat Foundation of all that is pleaded againft my 
Llient; for it allows her to propone her juſt De- 
| tences, and it would puniſh him who kill'd her 
upon a private Revenge; it would — 
ler Children to be lawful; and until ſhe 
really dead, her Husband could not marry ano- 
ther: for though the Law, to deter men from 
- committing Crimes, doth oftimes raiſe its Ter- 
tors by Civil fictions; yet it is the nature of theſe 
Civil fictions, that they cannot be ſtrech't de per- 
Dana in perſnam; though then it will not allow | 
- © ſuch to be thought ſtill alive, who are ſtruck with |} 
its Thunder; yet this Fiction reaches only to the | 
\ + Offender, in ſo far as concerns her Civil Capaci- 
„ dies, and the puniſhment of her guilt z and there- 
+ fore ſeing the Blood is not tainted by this Sen- 
tence, ſhe not being here eondemned for Trea- 
I ſon, which is the only Crime that taints the * — | 
4 ier 


7429 
her Children, though born after the Sentence, 
would ſtill ſucceed to her, and ſince they would 
be acknowledged to be her Children, ſhe cannot 
be ſaid deceſſiſſe fine Liberis: which is the Condi- F , 
tion upon which the Subſtityte craves to be pre- 
ferr'd. 4 

The Parliament of Burgundy found, that a naty. Þ © 
ral Death, could only purifie this Condition, Si fine li- 
bdberis deceſſerit. 
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| For Haining, againſt the Fiſhers 
| upon Tweed, 


| FIRST PLEADING. | 


| ir Hhw far a man may uſe his own, though to the preju- 
| dice of his Neighbours. 


_—— 
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as 


AT = being prejudged by a Lake which over- 
towed his Ground, and which by its near- 
neſs to his Houſe, did, as is ordinar for 
ſtanding Waters, impair very much the health of 
if {his Family: He did therefore open the ſaid Lake, 
i} { whoſe Waters being received by Whatticher, did 
j at laſt run with Whitticher into Tweed, The Fi- 
| i ſhers upon that River, pretending that the Wa- 
ter which came from that Lake, did kill their 
Salmnd, and occaſion their leaving the River, do 
crave that Haining may be ordaind to cloſe up 
that Paſſage. This being the ſtate of the Caſe, it 
was alledged for Haining, _ - 


7 8 4 f 
G nt 4 4 2 70 88 
r „ att as 


Ms Dh et, et 


o 
_— ac A... i. mz a. _ - 2 _ A 2 ic as Ja a= . ve ——_ tr XA aa „ yu ow} www» wm (8 @* was 


That + 


? 


- 


ir- 
or 
of 


e, 
id 
. 
4 - 
ir 
lo 


(43) 


That ſince men had receded from that firſt 
Community, which ſcem'd to be eſtabliſh'd a- 
nongſt them by Nature, the Law made it its great 
ask, to ſecure every man in the free and abſo- 

ute exerciſe of his Property, and did allow him 
to uſc his own as he thought fit, and what ever 
did leſſen this power and liberty, is by the Com- 
non Law term'd a ſervitude, or flavery : nor can 
| a ſervitude be impoſed upon a Man without his 
\ own conſent, and ſuitably to this Principle, every 
man may raiſe his own houſe as high as he pleaſes, 
{\ though he ſhould thereby obſcure the Lights of 
his neighbours houſe : or if I ſh abſtract from 
my neighbours bonds, that Water which former- 
y run into them from my Lands, the Law doth 
; not think him prejudged, nor me obliged to pre- 
fer his conveniency to my own Inclinations, As 15 
clear by J. 26. ff. de damn» infe#. For as that 
Law very well obſerves, He is not prejudged who 
2 loſes a Benefit which flow'd from him who was no 
way tyed to beſtow it, I. 26. ff. de dam. infef. 
Proculus ait, Cum quis re quid in ſus faceret, quam- 
vis promiſ1ſiet duxniſinfetti vicino, non tamen eum te- 
neri ea Sfipulatione : veluti fi juxta mea adiſicia habe- 
as ædiſicia, eaque jure tus alt ius tollas, aut ſi in vici- 
| * tu) agro cuniculo, vel M aquam nieam avices. 
Quamvis enim & bic aquam mihi abducas, & illic 
lumiibus officias, tamen ex ea ſtipulatime aftimem 


bi non campetere: ſcil. quia mn debeat v ideri is 


damnum facere, qui eo veluti Iucro quo adhuc uteba- 
tu, prohibetur : multumque intereſie utrum damnum 
| quis factat, an lucro, quod adhuc faciebut, uti probhi- 
beatur. And if T diga Well in my own houſe 
4 which may cut of thoſe Paſſages whereby Water 
vas conveyed to my neighbours Well, one of the 
: greateſt 
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greateſt Lawyers has upon this caſe, reſolved, that 
my neighbour will not prevail againſt me; Fer, 
faith he, no man can be ſaid to be wrong'd by what I 
do upon my own ground, for in that Tuſe but my own 


right; 1. 24.S, 12. ff, cod. In domo mea puteum | 


aperio quo aperte venæ putei tui preciſe ſunt, an tenear ? \ 


Ait Trebatius, Me nn teneri damni inſecti, neque e- 


nim exiſtimari operis mei vitio damnum tibi dari, in ea 
re, in qua jure meo uſus ſum: where the ęloſs ob- 


ſerves, that in ſuo quod quiſque fecerit, in damnum 


vicini id non anim? nocendi facere preſumitun. And if 
by a Wall or Fence upon my Land, the Water was 
kept from overflowing my neighbours Land, I 
may throw down my own Fence, though my 
neighbours Land be thereby overflowed, J. 17. F. 
de aqua pluvia; And theretore, ſeeing the ground 
doth belong to Haininz, and that the Fiſhers of 
Tweed have no ſervitude upon him, he may uſe 
his own as he pleaſes, eſpecially ſeeing he doth 
not immediatly ſend his Water into Tweed, but 
into another Rivolet, which carries it very far be- 


upon Tweed did prevail againſt Haining, they 
might likewiſe prevail againſt all, from whoſe 


Ground any Moſs-water runs into Tweed, though 


at fifty miles diſtance z and they may forbid all 
the Towns from which any Water runs into Tweed, 
to throw in any Excrements, or any Water em- 


ployed in Dying, leſt it prejudge their Salmond- 


ſhing 3 whereas, Alteri prodeſie, ad liberalita- 
tem, mn ad juſtitiam pertinet. 

It is my Lords) referr'd to your confidera- 
tion, that publick Rivers have been very wiſely 
by Providence, ſpread up and down the World, 
to be eaſie, and natural Vehicles for conver ing 


that 


away to the Sea, (chat great receptacle of all things 


fore it doth diſgorge there, So that if the Fiſhers 4 
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i! at are unneceſſar) Excrements, and other nox- 
Tous things, which would otherways have very 
much prejudg d Mankind; and that they may the 
1 
2 


4 :-tter perform this Office, Providence has be- 

Þ towed upon Rivers, purifying and cleanſing 

| quality, ſo that after a little time, and a very 
a Þ ſhort courſe, all that is thrown in there, doth hap- 
„ | pily loſe their noxious nature, which is waſht off 

„ y the Streams by which they are carried. 

it | Rivers are Natures high-ways by Water, and 
1; ve may as well forbid to carry any thivg witch 
1 Fimells ill, upon our high-ways by Land, as we 
may forbid to throw in ſtinkmg Waters into our 
. rivers. The proper uſe cf Rivers is, that they 
id could be Portable, and fit for Navigation, or for 
of ttanſportinę things from one place uito another; 
co und Saimond-hſhing is but an accidental Caſuali- 
th and therefore the only interdicts, or prohibi- 
wt t ons propon'd by the Law, relating to publick 
de- Avers are, Ne quid in flumine ripave ejus flat, qus 
ors jut navigetur, tit. 12, lib. 43. and, ut in flumine 
ey blico navigari liceat, tit. 14. ff. ed. lib. But in 
oe vers that are not navigable, the Law has forbid- 
ieh len nothing, but that their courſe and natural cur- 
all eent be not alter d, N- quid in flumine publico fiat, 
ed, e aliter fluat aqua, at que uti privre eſtate fluxit, tit. 
m- 413 ibidem. So that fince the Law doth not fer- 
$i the throwing in any thing into publick Rivers, 

ta- lt doth allow it; for it is free for every man to 
do what the Law doth not prohibit, and if upon 

era · uch capricious Suggeſtions, as theſe, Men were 
ſely o be reſtrain'd from uſing their own, no man 
Id, mould ever adventure to drain his Land, to open 
ins 4 Cal-finks, or Lead-mines, or to ſeck out any 
nes Pinerals whatloeres, whole Waters are f 21. 


C45) 


ther the moſt peſtilentious, becauſe after he had 


beſtowed a great deal of expenſe, he might be 
forc'd to deſiſt, for ſatisfying the jealouſie, or i- 
mag ination of melancholy, or avaritious Neigh- 
bours. And if this purſute find a favourable hear- 
ing, malice and envy will make uſe of it, as a 
fair occaſion whereby to diſturb all ſucceſsful, and 
thriving Undertakers. But your Lordſhips may 
ſee, that the World, both learn'd and unlearn'd, 
have hitherto believ d, that ſuch a purſute as this 
would not be ſuſtain d, in that though intereſt and 
malice did prompt Men to ſuch purſutes, yet not 
one ſuch as this has ever been intended, for ought 


I could ever read, fave once at Grenoble, where | 
an Advocat did puriue a Smith to tranſport his 


Forge from the Chict-ſtreet, becauſe it did by its 


noiſe diſturb not only him, but the people who 
frequented that ſtreet; from which purſute, the 


Smith was abſolv'd, as Expilly obſerves in his Te, 


Pleading. 


Yet, my Lords, the Fiſhers upon Tweed, want 
not ſome apparent Reaſons which give colour to MY,- 
the purſute ; and it is urg'd tor them, that no , 
man is ſo Maſter of his own, but that the Common- | 
wealth has ſtill an Intereſt with him in it, and 


Law being invented to protect the Intereſt of So- 
cieties, as well as to ſecure the Property of pri- 
vate perſons, therefore though every private man 
inclines to ſatisfie his own humour, and advan- 


tage, in the uſe of what is his own, yet it is the 
Intereſt of the Common-wealth, that he do not 
abuſe his own Property; and therefore it is, that 
the Law doth interdi& Prodigals; nor will the $ 


Law ſuffer that a man uſe his own in emulationem al- 
terius, I. 3. ff. de. oper. pub. And a man is (aid [+ 
0 


(47) 
4 Ho any thing in emulationem alterius, when others 
ad Moſes more by what is done, then the Proprietar 


be an gain: As in this caſe, though quilibet poteſt fa- 
ere in ſuo, yet non poteſt immittere in alienum, which 
Sl” E their cale ; and all the Arguments brought for 
= ning do not meet, ſeeing they only prove, that 


man may uſe what is his own as he pleaſes, ubi 
bil immittit in alienum; as is clear by the Inſtan- 
es given, of throwing down his own VVall, or 
id, ne digging up a VVell in his own Land, which 
4 Hitters very much from our caſe, wherein Haining 
da Worth pour in his poyſonous V Vater into the River 

— t Tweed, 2 
nt W That men are reſtrain d for the good of the 
e Nommon- wealth in the uſe of their own Proper- 
„ ty, is very clear from many Inſtances in our Law, 
5 is men are diſcharg d by Acts of varliament to 
ho purn Muirs, to kill Smolts; the way and manner 
pt thing upon Lochleven, is preſcribed to the He- 
nis etors, by Act of Parliament, and men are for- 
pidden to ſteep Lint by publick Acts likeways. 
int iccas, the common Law will not ſuffer men ſo to 
© te Water running through their own Land, as 
ro Fat they may thereb» prejudge Milns belonging 
nr o their neighbours, which uſe to £0 by that Wa- 
nd | cr, and whatever may be alledged in tavours of 
Fay innovation in running Waters, yet Lakes be- 
e appointed by Nature, ſeem to have from Na- 
n ure a fix d being; nor ſhould they be opened to 
de prejudice ot others, contrary to their Nature. 
#7 Theie Objections may, (my Lords) be thus ſa- 
FHeſied. To the fitſt, it is anſwered, that the on- 
y two Reſtrictions put upon men, in the free ex- 
reiſe of their own, are, ne in alterius emulationem 
ut, vel materia ſeditionis prebeat, as is clear — 
tne 


(48) 


which can be ſubſumed in this caſe. And when 
the Law conſiders what is done in emulatimem al- 
terius, it acknowledges, illud non fatum efte in e- 
mulationem alterius, quod factum eft principaliter ut 


agenti profit, & non ut alteri nceat, l. fluminum 8. 


Hu. ff. de dam. infecl. And the Glois formerly 
cited upon the Law determines, that A.- 
cendi is not preſumed, if any other caute can be 
aſſigned: And in this caſe, Huining can aſcribe 


his opening this Lake, to the prejudice it did to Þ 


his Land, and to his Health, whereas it cannot be 
alledged, that he ever expreſt any Malice againſt 


the Fiſhers upon Tweed, many of whom are his 


own Relations. As to the Inſtances given, where- 
in the Law doth reſtrict the free uſe of Property, 
the Principle is not den d, but it is miſaply d. 
For the Law only bounds the Froprietars power in 


— 4 a 


the foreſaid, I. 3. F. de. oper. pxb. Neither of | 
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ſome cales, wherein his loſs mav be otherways | 


ſupplyed; as in Murcburn, ard killing of mots 
at ſuch a ſeaſon of tlie car, and in ſteeping Lirt 


in runnins Waters, which may be as commadi— 
ouſly done in ſtanding Pos; bur theſe Purſu— 
ers crave us Lake to be opt at all times, nor 


is there an apparant Reaſon here as there, this F 


Purſuit being funded only upon a conjectural 
prejudice, and in theſe Cres, the Prohibition 
is made neceifar by thc grincraiity, and trequen- 
cy of Occurrences, aud ct tt ugh fo circumſtan- 
tiated, there is ſtill a pub. ich La ncceifar. And 
when a publick Las / dijcharzcs the free exercise 


of Property, it ordaine hin in whole favours the 


Prohibition is, t ratound his Expetces who 15 
prohibited : Nor is e Common-weslth here 
prejudged fo much bY thts, as it would be by the 

Cvitoary 


5 | For the Viſcount of Stormont apainſt 


© SECOND PLEADING. 


ar q C failing 
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Fontrare, for thereby all Coal-heughs, Lead-mines, 
and the winning of other Minerals would be diſ- 
kcharg d; whereas it is uncertain if this Water 
Thaſcth away the Salmmd, which are at beſt but 
Caſuality, and which will go but from Tweed to 
other Rivers in Sc1tland, for they cannot ſtay in 
the Sea. Salmond-fiſhing is but an accident to Ri- 
vers, but there being the common Porters is their 
natural uſe, Thus (my Lords) you ſee that we 
contend for what is natural to Rivers, they for 
what is but Caſual; we are founded upon the na- 
ture and priviledge of Property, they upon meer 
Conjectures. | 
Due Lords enclin'd to ſuftain Hainings Defence; 
N bat he fore Anſwer, they granted Cowmiſſion for exa- 
mining upon the place, what prejudice was done. 


W ttt At 
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the Creditors of the Earl of 
Annandail, 


ether a Clauſe probibi:i 4 
» Creditors, ſe prohibiting to ſell, will prejudge 


* T deceaſt Viſcount of Stormont, having 
d 


v his Majeſties favour, and his own in- 
1 acquired the Lordſhip of Scoon, 
s did tailzie the ſame to Mungo Viſcount of Stor- 
n, and the Heirs-male of his bod); which 
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failing, to 72bn Earl of Annandail, and the Heir 
male of his body; which failing, to Andrew Lord 
Bal vaird, and the Heirs- male of his body; ant 
to perpetuat his own memory, as the reward e 


his Induſtry, he did cauſe inſert this Proviſion i 


Wy __— 


the Charter and Seafine, viz. That it ſhould nc 


be lawful to the ſaid iſungo, to diſpone, or wod | 


ſet any of the ſaids Lands fo tailzied, or to do: 


ny deed whereby the ſaids Lands might be evictei 
Ir appriſed from them, without the conſent of al 


the perſons contained in that Tailzie, or thei 
Heirs; which it they contraveened, that the 


ſhould, 1% fa#>, loſe all Right cr Title to th | 
ſaids Lands, and the Right ſhould accreſs to th 


next Heir. | 
The late Earl of Annandail, having very pro 


tuicly and unneeeſſarily, ſpent not only his ont 


Eſtate, but likeways contracted Debts, for which 


the Lordſhip of Scon is appriſed, this Viſcount « Þ 


Stormont, as immediat Heir of Tailzie, craves thi 
it may be declared, that the Right to the ſaid 
Lordſhip of Scan is devolved upon him by tie 
foreſaid Contravention, and that he ſhould enjq 
| the ſaid Eſtate, free from any Debts contracted 
by the Earl of Annandail. 


Though this puriute appears clearly to be found Þ 
ed upon the expreſs will of the firſt Diſponer, v'hv | 


as he might not have diſponed, fo micht hare 
qualified his Diſpofition with any Conditions ht! 
thought fit; and albeit ſuch Clauics as theſe tend 
ectectually to preſerve illuſtrious Families, yet the 
Creditors of the late Earl of Annandail do alledze, 
that though this his contracting of Debt may fur: 
nim action againſt the Earl of Annandails Heir 
tor aay prejudice they can ſuſtain by his contri 
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ons in the Tailzie were bound up from ſelling the 


(51) — 
rertue of this Pactum de non alienands, all the per- 


aids Lands; yet no Faction, nor Proviſion could 
mnul Debts, which were bona fide lent by them, 
o a perſon who ſtood in the Fee. Which De- 
ence they urge by many iſpecious Reaſons, as 
irſt, That there is nothing ſo'centrary to the na- 
ure of D1minzum, and Property, as that he who 
s Proprictar ſhould not have the free exerciſe of 
115 Right and Property, which free exerciſe con- 
iſts in the liberty to altenat, and to make uſe of 
vhat is his ewn, for defraying his juſt Debt, and 
inſwering his neceſſar Occaſions: and they pre- 
end, that it were moſt abſurd and inconvenient, 
at a perſcn ſhould be raiſed to the title aud dig- 
zity of a Nobleman, and ſhould be confeſt by the 
Law, to have an abſolute Right to an Eſtate, ard 
jet that though he were Captive in the Turki!! 
Jallies, he ſhould not be able to raiſe money fr 
edeeming himſelf from that Bondage, and Which 
eems 1 more repygnant to the Inclination, and 
intereſt of tie Diſponer, that if a Fine were impo- 
(ed with atfurance, that if tie Fine were not pyy- 
ed, the Eſtate ſhould forſeit, yet the Propric x 
dehoved idly to ſtand, and fee the Eſtate fink. 
And though an advantagicus con offered or 
ouying his own Supericrity, his Multei., or anv 
ſuch advantage; yet the Heir of Tailzie could 
not raiſe money for that uſe, 1 ay nor for aliment- 
ing himſelf, ii the Rents periſn'd by War, or o- 
ther Accidents, This is to have, and not to have 
an Eſtate, a paralitick Yreperty, and an uſeleſs 
Right, To allow, that ſuch a Clauie in a Char- 
ter, might aunul all the Debts contracted by him 
8-9 {# 


(32) 


9 wy \ 


to whom it is granted, were to deſtroy and ruþ# 
ine Commerce, which is the very foul of a Com. 
mon-wealth, and which by how much it is incum-|. 


bred by unexpected Clauſes, is by ſo much im 
pared and burdened. Commerce doth cftimg | 


require ſpeedier returns, and diſpatch, then ca 


allow a ſerious conſideration, of all the Securitia 
and Evidents of thoſe, with whom we deal; nei. 
ther are theſe always ready to be produced, not 
doth the Law in what relates to commerce, cou. 


ſider all that a Lender may do for ſecuring him. 
ſelf, but what is ordinarily done; and it is meſ 
certain, that the moſt exact men, do not enquire 
into the Securities ot thoſe with whom they con. 
tract in lending money; and though ſomethiny 
may be pleaded in favours of ordinary Clauſes 


. 
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which either Law, Cuſtoms, or Deciſions have a. 
lowed; yet it were extraordinary prejudicial to | 
Commerce, to make a man forteit his Sum, be. 
| cauſe he did not guard againſt pactum de non cor | 
trahend) debitum, a paction as unſuitable to the |. 


nature of Propriety, as unuſual in this Kingdom: 
and though the Legiſlators do in ſome places al 
low ſuch Pactions as theſe, as is clear in Lege Mi: 


jratis in Spain, yet they are made tollerabt 
there, becauſe being introduced by a public | 
Law, they arc univerſally known, and he who | 
contracts with perſons ſo prohibited there, fer. 
feits his Sum, becauſe he ncglefts a publick Lau, 
and not becauſe he contemns the private prohib!- þ. 
tion of a Diſponer. Nor are ſuch Factions as theſe 
to be ſo ſeverely obſerved, as neceſſar for preſct- || 
ving Noble Families, and fo fit for cur Kingdom, 


which ſubſiſts by theſe ; for if the nature of Pro- 


priety were to be alter'd, in fo hizh a meaſure 
| 4 


- 


b (53) 
as it is by this Paction, it could in juſtice only be 
altered by a publick Law, wherein the Eſtates of 
parliament (who are with us only Judges of what 
is convenient for the Nation in general |) might 
declare, that it were fit to turn ſuch a ratticn as 
this into a Law : and ſince for to many Ages, the 
Paritament has not thought this fit, nor have pri- 
vat Families ever introduced any ſuch Factions till 
no, we muſt either judge, that theſe are not fit 
for privat Families, or that thoſe underſtood not 
their own Intereſt. : 8, 
As to ſtrict Law, whereupon this Purſute is on- 
ly founded, the Creditors do repreſent, that 
though Lawers have allowed paclum de non alienan- 
db, yet they have extended it no further, then to 
annul Diſpoſitions made contrary thereto; but 
they never ſtrerch'd it fo far, as to annul all Debtʒ 
contracted, by the perſon prohibited to diſpone, 
J. ea Lege, C. de condicł. ob. cauſ. det. 2. Thnowgn 
they allow'd theſe Pronibitions, quand) induet e e- 
rant a Lege, d Judice, aut a Te$tatore per ult!;1ram 
vluntatem ;, yet they did not allew ſo much fa- 
vour to Prohibitions, which are only founded ae 
Talis viventium, as is Clear by Craig. I. primo dia- 
Fes. 15, Onmes terre, ( inqait ille ) in Feudum da- 
ri poyſunt, niſi que à Lege, aut Teſtatore in ultima 
voluntate dari prohibentur. 3. Lawyers do not al- 
lc, that ſuch Prohibitions as theſe, though re- 
ſolutively conceived, ſhould abſolutely annul all 
Alterations made by the perſon prohibited, ex- 
cept the Prohibiter reſerve ſome Domirium and 
Property to himſelf in the thing diſpon'd, by ver- 
tue of which reſervation, he has power to quar- 
rel all deeds done, and the perſon to whom he 
diſpones, is becauſe of that reſervation, not fo | 
C3 avſolutely 
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( 54 ) 


abſolutely in the Fee, or Property, as that hi 


1 


Diſpoſition ſhould be unquarrelable; as is clead 
by Bartel, and Baldus, both ad i. Sancimus. Cod. dl 
reb. alien. non alienand. where they conclude, qui; 


ſi is cui premiſſum eſt, de non alienando reſervavit fil} 


jus aliquod in re, Hpot hecæ, vel d»minii, impedituy 
tranſlatio, aliter non, & etiamſs pattum adhibitun[ 


fit in ipſa traditione, & — 9 reſolutruo, tame 
non impedit doininit tranſlationem, ſed ills caſu alit. 
mans tenetur tantum ad intereſse, And therefore“ 


ſemg the Diſponer reſerved no Right to himſel, 
but that the late Earl of Annandail was fully in the 


Kee, It were againſt the principles even of ſtrid} 
Law, that Debts contracted by him ſhould be ar.“ 
nulled, as contrary to the Prohibition. 4. When |” 


a perſon 15 prohibited to alienat, that Prohibiticn 
is ſtill reſtricted to voluntar and unneceſſar Alie. 
nations; the Deſign of the Diſponer, being to 
curb ſuch of his Succeſſors, as ſhould be luxur! 
ous, but not to bind them up when frugal, in oc- 
caſions that are neceſſary and advantagious; and 


the Law is content to own ſuch pactiens, in odiun |- 
of (uch as have fed the luxury, or prey'd upon the | 
ſimplicity of thoſe with whom they contraRed, 


without any deſign to Vex Commerce, or to pre- 
clude thoſe ſucceſſours from being relieved in 
their honourable and neceſſar occaſions, Prohib!- 
ta alienatione, tantum voluntariæ prohibits cenſentur. 
non vero neceſsari2, neceſſitas enim Legem non pati. 
tur, as Reiters obſerves, tract. de alien. cap. 6,ſec, 
4. which may be further clear, per I. 8. F. de pet 
hered. & l. 69. S. 1. ff. de legat. 2. And ſuitab!; 
to this, though in our Law Ward- lands recoęniſ 
if they be voluntarily diſpon'd without the con 


ſent of the Superiour, yet he 1s allowed to ſell th | 


lels 
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leſs half of his Lands, without the Supertors con- 
ſent, which is allowed by the Law to relieve his 
Neceſſities ; and though he cannot yoluntarily ali- 
enat the greater half, yet all the Few may be ap- 
pr : ſed from him by his Creditors, for ſatisfaction 
1 of his juſt Debt. And therefore, ſeing the late 
un Earl of Annandail was known-to be a judicious 
$ perſon, and to have lived very ſoberly, and that 
theſe Debts can be inſtructed to have been con- 
tracted, for relieving him out of the Neceſſities 
unto which he was thrown by the iniquity of the 
times, and his conſtant adhereing to his Majeſt;; 
It is by theſe Creditors pretended, that theſe 
* Debts cannot be anrull'd, as contrary to that tro- 
hibition, which ther neither did. nor were chlig- 
o ed to know. And ſince our Law has thought, that 
e Inhivitionsand Interdictions ſhould be publiſned. 
and regiſtrat for putting the Subjects in mala fre: 
It can never allow, that ſuch Claus ws thete 
c. which are neicher publiſhed, nor regiiiratſhoutd 
produce the ſame eſſect. | 
' To theſe Arguments, they add, that Gcd Al- 
de] mighty has oft-times teſtified his Diſpicature a- 
gainſt ſuch Clauſes. whereby, his Providence is 
inſolently bounded b vain Min, who endeavours 
to build himſelf a Babel againſt Heaven; and by 
which Clauſes likewiſe, Man will endeavour to 
perpetuat his own memory here, and call his 
Land to all Ages by his own Name, againſt the 


ea 
0 
XN. 


 Þ expreſs Advice which the Scriptures gives. _ 

* I do confeſs, ( my Lords ( that thoſe ſpectous 
) || Pretences, eſpecially when preſt with ſo much 
= 


| Teal, and Floquence, may make Imprefficns up- 
on ſuch as are not intimatly acquainted with the 
| Principles of Law; but I hope, where we have 
lacy 


— —— 
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fuch Judges as your Lordfhips, there can be little) 
hazard from ſuch Obje&ions : but before I endea- - 
vour to ſatisſie theſe, I crave leave to lay out be- 
fore your Lordihips, thoſe grounds whereupon || 
my Client founds his Purſute. f 


5 4 
It is an uncontraverted, and firſt Principle of | 


Lau, that quilibet eſt Dominus, & arbiter rei ſua, 
and therefore may diſpoſe upon his own as he | 
thinks fit; nor can any thing lefs than a Law | 
bound the exerciſe of this Power; and every | 

man being judge of his own conveniency, Law. 
wers do very properly term the conditions adiect- 
ed by a Diſponer, leges contraclus, and the Feu | 
daliſts call the Conditions under which a Few is | 
diſponed, leges feudi; feuda ( ſaith Zaſius) 4 
pactis contra naturam ſuam ſunt tranſmutata, path 
prægrauunte naturam feudi : and albeit our Lav 
defer d very much to equity, and to the prin- | 
ciples of the civil Law; yet privat tranſa&ions | 
betwixt parties, are not to be limited by thoſe: 
But pactions are to be obſerved amongſt them in 
their full extent, as is ordain d with us by an Act of 
Sederunt, 1573. Law may be receded from b 

rivat PaQtions; and therefore, much more mu 
privat Pactions bind, where they are contrary to 
no expreſs Lai: And ſince paclum in re familtari 
æquipolet jurt publico, Reg. Maj. lib. 3.cap.10. Q. lib. 
eodem cap. 3 i. It neceſſarly follows, that as a Law cr 
Deciſion, might have eſtabliſhed their Pactions, 
de nan alienands, & non contrahend» debitum, which 
is acknowledged by the Creditors themſelves, that 
a Condition inſert in a Charter may do the ſame 
zz effectually: And if the pretence of publick E- 
gquity and Commerce, might alter the deſtination 

ofa Diſponer, or mutual Pactions of privat Por- 
| 


ſons, 
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ſons, what uncertainty would this cecaſion in Hu- 


Ca- |* mane Affairs? Or who would be ſecure, that the 
Tranſaction he made, ſhould hold? For there are 
* few men who do not differ in their Conceptions 
about publick Commerce; this were to unhinge 
all private Pactions, which peiſons had at firſt 
ſuited to their own neceſſities, 
and to make Judges who ſhould be ty d to a fixed 


d inclinations, 


Rule, unreſtrain d Arbiters, over the Affairs and 


Fortunes of the people: for they might, almoſt in 
all Caſes, recede from private Tranſactions, up- 


on pretext that they are contrary to Publick 
Good, Equity, or Commerce. Put if any Con- 
ditions adjected by Diſponers are to be obſerved, 


[ ſurely thoſe which are adjected in a free Gift and 


Donation, are moſt to be obſerved ; and it is cer- 
tainly contrary to reaſon, that he who needs not 
diſpone his own Land except he pleaſe, may not 


diſpone it as he pleaſeth. 
As the Law hath been very tender of the Inter- 


eſts of all Proprietars, ſo of ail others, it hath 
been moſt tender of thoſe Rights, whereby men 
have declared how their will ſhould be obey'd, 


and their Memory perpetuated after their death. 
Law deſigning thereby at once to encourage men 
to be frugal, becauſe they may know that what 
they have gain d by their Induſtry, ſhal! be diſpo- 


{ed of according to their will; and to comfort | 


men againſt death, becauſe they may know that 
their will ſhall be as exactly execute, as if they 
themſelves were ſtill alive, Uti quiſque de re ſua le- 
gaſſit, ita jus eſto. The Law in all Contracts, con- 


fiders moſt, what was the deſign of the Contra- 


cters, and when any thing is diſpon'e for a purti- 


cular Cauſe, when that Cauſe fails, the Piipcſi- 
| tion 


C 5 


1 


tion falls as cauſa data, cauſa nm ſe quuta, & ſi ea 


ſem donaturus, I. cum te. c. de pat. inter empt. 
That ſuch pactions as theſe are very lawful, and 


dal Law. For by the civil Law, though there 
were not Tailzies, yet the Romans had their fidei- 
commiſja, which did very much reſemble them, 
and by which the perſon cujuus fidei res erat com- 
miſſa, could neither diſpone nor impignorat; and 


if he did diſpone or impignorat, that perſon in 


whoſe favour the fide! commiſluam was granted, 
might not only purſue the Diſponer for damnage 
and intereſt, þ 
done contrary to the truſt, as is clear, I. fin. cod. 
8 dle reb. alien. non alien and. Sanci mus, ſwoe lex aliena- 
tienen inhibuerit, ſve teſt ator, hoc fecerit, ſive pact) 
; emtrahentium hoc admiſerit, nan ſolum daminit alie- 
' nationem, vel manciptarum manumiſſimem eſSe pobi- 
bendam, ſed etiam uſus fructus dationem, vel hypot he- 
cam, vel pignoris nexum penitus prohiberi; ſimiliſue 
medo, & ſeruitutes minime imponi, nec emphyten/eas 
contractum, niſi in his tantummd) caſibus, in quibus 
e unſtitut ianum aucforitas vel teſtatoris vluntas, vel 
| padionum tenor qui alienationem interdixit, aliquid 
| Tale fieri per miſerit. 
* Theſe Clauſes, De nn alienando, 0 nm contra- 
bend) debitum, are moſt allowable by the Feudal 
Law, where ſuch Ta1lzics are called Feada Genti- 
lit a, & Feuda ex pacti Providentia; yea, and by 
the Feudal Law, it was not in the power of him 
to whom it was firſt diſponed, to alienat or affect 
the Feu, either in prejudice of the Superior, or 
of him who was next to ſuccced: and what is 
| more 


ut might likeways aunul what was 


lege d navi, defectus cauſe impulſive reſlutimem con« | 
traclus inducit, quia ea lege denavi cum alias non eſ- 


| ordinary, is clear, both from the civil, and feu- | 


| 
[ 
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more ordinar with us, then ſucl; Cbligaticrs in 
Contracts of Marriage? Sir Thom Lie i 6: Opl- 
nion, that a Right granted to a man and his Heirs, 
ſecluding Aſſigneys, could not be cc mpriſed by a 
Creditor; and ſure that excluficn is not ſo valid, 
as a Clauſe irritant and reſolutive, which is actus 
maxime explicitus Q geminatus. 

From theſe Principles, there do ariſe very ra- 
tural Anſwers to the allcdgear.ces propercd tor 
the Defenders; for whereas it is contet.ded, tha 
ſuch reſtraints as theſe are inconſiſtent with Pro- 
perty, It is anſwered, that there i nothing more 
ordinar, then to qualific Fropricts, as appcars 
clearly by the nature fdei-commiſſi, pacti gentiluii, 
ar.d very many other inſtances; ird even in cur 
Law, Ward- lands cannot be diſponcd upon, xith- 
out the conſent of the Superior; and it is mere 
contrary to the nature of troperty and D377::1.? 
that a man cannot diſpone upon what is abic:ute! 
his own, under what reſtricticns ard qualißc. 
tions he pleaſes, then that he who hath my a 
qualified Domirium, ſhould be in a capatity to 
diſpone abſolutely, upon what was rot abiclutely 
his cun. That Naxim whereupon ue turd, 
that quiliber eff maderaty & arbiter rei ſus, has no 
exception expreſt in it; whereas the def uition 
ot Deminium inſiſted upon by them, which is, that 
It is Jus de re jua libere dit nendi, his an t: ceprion 
ad je cted to x, which is, nif q Lege proviieat.r, 
ut.der which word Lex, the Doctors always cm- 
prehend Pactum, and to prevent all miſteke, ſc me 
do expreſly ſay, niſi uis Lege vel Pacto pri i5;a- 
tur : So that in vain do they f und upon tle 1.5:iire 
of Dyni: ium, fſirce the very de finitica of it got 
caradict what is allcdged, 
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To the ſecond difficulty, bearing, that thete 
Clauſes are deſtructive of Commerccʒlt is anſwer- 
ed, that the liberty of diſponing upon our own,as 
we think fit, doth more nearly concern us, then 
the liberty of Commerce; eſpecially in this King- 
dom, which ſtands more by ancient Families, 
then by Merchants; and therefore ſeeing theſe 
Clauſes tend neceſſarily to perpetuat Families, and 
the other doth only tend to the better being of 


Trade, we ought to prefer the Purſute to the De- 


fence. And to what purpoſe ſhall we gain an E- 
ſtate by Commerce, when we cannot ſecure it by 
ſuch Clauſes ? Nor are theſe Clauſes deſtructive 
of Commerce, as is alledged, more then Inhibi- 


tions or Interdictions, and it is eaſier to read a 


Charter, then to try the Regiſters; and England 
and Spain, which are more intereſted in Com- 
merce then we, have by allowing ſuch Clauſcs, e- 
vidently declared, that they think them not abſc- 
lutely inconſiſtent with Commerce. But the truth 
is, real Rights are not the foundation of Com- 
merce; for Commerce is maintain'd upon the 
ſtock of perſonal Truſt, and the main thing which 
Traffiquers rely upon, is the perſonal Truſt which 
amongſt them, and not the conſideration of any 
real Rights, 5 

I do not conceive my ſelf obliged, to take much 
notice of the Creditors, being in bona fide to con- 
tract with the Earl of Annandail; for it Axnandail 
had no power to burden that Eſtate, their bona fi- 
des could not give it him; nor could a Creditcr 


+ appriſe from him that to which he had no right, 


y given a Back- bond, declaring that the Eftate 


no more then I can compriſe one mans Eſtate, 


for another mans Debt: and if Annandail had on- 


was 


vas only in his perſon by way of truſt, the Credr 


— 
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tors could not have appriſed 1t for their Debt, 
though they might likeways have alledged that 
they were 1n bona fide to. lend, For, the Law 
conſiders only bona fides, where thoſe who alledg- 
ed the bona ſide , did exact Diligence, which theſe 
Creditors cannot alledge; for if theſe Creditors 
did not at all call for Annandails Rights to $coon, 
they cannot be ſaid to have laid out their Money 
in contemplation of thoſe Rights, but in contem- 
plation of his other Eſtate, or upon the Account 
of a perſonal truſt; or it they did call for thoſe 
Rights, they might have very clearly ſeen his Pro- 
hibition, and conſequently would have been ſe- 
cured againſt lending upon the faich of this Eſtate, 
Whereas it is urged, that ſuch Prohibitions as 
theſe, are only allowed, when they are intro- 
duced by Teſtament, by a Law, or by a judge; | 
but not when they are introduced by Contracts or 


* 


Diſpoſitions inter vivꝛs. It is anſwer'd, that it it 
be allowable the one way, it ſnould be the other; l 
fer the deſign i: rather more deliberat in a Diſpo= | 
ſition, then in a latter Will: for the one ules to 
be an Act of Health, and the other of Sickneſs, 
and the one is as contrary to Commerce, as the 
other is ; and if any weight be laid upon the fa- 
Your allow d by the Law to ultima volunt as, upon 
the account ot conſoling the Teſtator, in obeying 
what he deſigns, this favour is equally communi- 
cable to both, for in bcth, there is a Deſteretion 
made of the manner ard way of Succeſſion, in |} 
which a dying man is as much ccncerned, vim Þ} 
he makes a Deſignat on by a Diſpoſiticn, 25 wen, $ 
he makes it by a Teſtament; and theretorc, Log 
ſuhſtitut ions contractuelles ont les meſmgs, Effects en 


France, 


F 
G 
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France, que les Teſtamentaires, dans Ia prohibitia 
4 aliener, as Lowet | obſerves, tit. 5. num. g. and 
for which he cites many Deciſions ; and where 
he obſerves very judiciouſly, that the reaſon why 


the Roman Law did not allow theſe Subſtituticns, | 
and Prohibitions in Contracts, as it did in Teſta- 


ments, was, becauſe Teſtaments was the only way 


amongſt them of diſponing upon Eſtates, and of 


making Subſtitutions, and dei commiſa; to make 
which was not allow'd by Contracts, quia aufere- 
bant teſtandi liberam facultatem, which ſubtilty is 
not allow d in this Age: for on the contrary, Tail- 
zies and Contracts of Marriage, are now the or- 
dinary ways of diſponing Eſtates, and if men 
might alter fuch deſtinations of Contracts, ſuch as 
do contract with them would be in a hard condi- 
tion. | 
Nor is there more weight in that part of the al- 
ledgeance, which bears, that thoſe Prohibitions 
do only annul deeds, done 1n favours of him who 
has reierved ſome Right in his own perſon ; ter 
Tailzies with ſuch Prohibitions, do imply a re- 
ſervation in favours ot thoſe why are to ſucceed, 
and the Tailzie is in that caſe but a Right of Truſt 
to the beliove of the Family; and the Frcviſion 
in their favours, is equipollent to a reſervation. 
The defizn of both is the ſame, and therctore 
they ſhould both operat the ſame eitctt, | 
Diſcouraze not (my Lords) ſuch as love to be 
fruzal, becauſe they hope their Eſtate may remain 
with their Poſterity : encouraze not ſuch as re- 


ſolve to ſhake looſe, by their Prodigality, what 


was eſtablifh'd by their wife g redeceſſors : By ſa- 
vduring we t reditors Detcnces, you will but gra- 


tific the Frodigality of Heirs, or the jazite!s of 


Creditors 3 
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(53) | 
Creditors 3 whereas, by ſuſtaining my Clients 
J purſute, you will ſecure us as to our own pactions, 
d ad as to your Deciſions, you will perpetuat no- 
© ble Families, and bound the Luxury of ſuch as 
Y | areto ſucceed. 
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- 1 TheLords ſutain'd the Purſute, and repelld the 
N | Defencss propon'd for the Creditors, 

e | A 1 


s | For the Lady Carvzagie and her 
Lord, againſt the Lord 


Cranburn, 


| THIRD Þ LEADING: 


Whether Tax*d-wards be lyable to Recognitin, 


3 


My Lord Chancellor, 
He late Earl of Dirletoun having no Chil- 
b dren, beſides two Daughters, and ha- 
vine an Eſtate conſiſting of Lands in 
Scotland and England, did very juaiciouſly at firſt 
' reſolve to marry one of them in Scotland, and the 
other in England; and in purſuance of this des» 

- ſigu, he beftowed E!tzaberh the eldeſt, upon - 

4 liam Earl of Lanerb. Sccretiry of Scrtland, Bro- 

ther to Duke Hamilton, but which was more, a 

perſon admired for his Heroick Vertues, and 

| Whoſe Alliance was courted at any Rate, by the 

muſt eminent Families of both Kingdoms. The 

Junger of theſe Laughters, named Diana, was 

matched thereafter to the Lygd Cranburn; 2 

| tne 
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the Earl of Lanerk could not but have expected 
all, or at leaſt the far greateſt ſhare of that Eſtate, 
So the Lord Cranburn could ſcarce have expected 
thereatter any thing above an ordinar Portion: 
Yet ſuch is the capriciouineſs of old men, that 
the Earl of Dirletoun did, in ame 1649. by the 
impreſſions of ſome, who were inveterat Enemies 
to the Family of Hamilton, diſpone the Lands of 
Innerweeh, Fenton, &c. Failling Heirs-male of | 
his own Body, to James Cecil his Grand- child, 
and the Heirs-male of his body. 

4 His Majeſty finding, that the ſaid Eſtate was © 
' moſt illegally diſponed to James Cecil, without | 
his conſent as Superior, they helding Ward of 
him, and that he had thereby defrauded the juſt | 7 
Expectations of ſo worthy a perſon as the Earl of | 


Lanerk, and fo the Lands recogniz'd by the ſaid l 

Diſpoſition, did gift the faids Lands to the Lord 0 

Bargen), for the behove of the Earl of Lænerk; 

upon which Gift of Recognition, there is now a 5 
Declarator purſued by the Lady Carnagie, eldeſt ; 
Daughter to the ſaid Earl of Lancrþ, who there- l 
atter became Duke of Himilton, wherein ſhe | | 
| craves, that it may be deelar'd by you, that ſhe | a 
has the only Right of theſe Lands. | ö : 
| There are very many Defences propon'd for © 

the Lord cranburn, which I ſhall endeavour thus i 


Ihe firſt is, Recognition has only place in feu- 
dd recto & proprio, whereas theſe Lands hold Tax- 
} ed-ward, in which marner of Holding, all the 

Caſualities are taxed to a ver; inconſiderable c 
Sum, which Sum is deſigned to be the only Ad- 9 
vantage that ſhall accreſs to, the Superior: And 
the reafou wity Ward- lands recognize when thex, 
| arc 


to ſatisfhe. | | : 
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are ſold without the Superiors conſent, is, be- 


cauſe the Superior having ſo great intereſt in the 


Lands which hold by fimple Ward, as to have 
the Ward and Marriage of the Vaſſal, the Law 
did therefore oblige him not to alienat that Land, 
without the $upericrs Conſent; which reaſon 
ceaſeth, where the Ward is taxed, the Superi- 
ors Intereſt becoming very inconſiderable by the 
Tax: nor can it be imagined, but that the Supe- 


of Ward and Marriage, has conſequently diſpenſe 
ed with the ſaid reſtraint, Cui datur ma us, dati 


rior, having diſpenſed with the great La 


minus, præſertim ubi minus inhæret majori & eſt ejus , | 


acce rium. 8 

For ſatisfy ing which Difficulties, your Lord- 
ſnips will be pleaſed to conſider, that our Law 
appoints all Ward-lands to recognize, if fold 
without the Superiors conſent, and makes no 
diſtinction betwixt ſimplo and taxed-ward ; the 
general is founded upon expreſs Law, and there 
is no expreſs Warrand for excepting taxed-ward, 
2, Seing theſe Lands could not have been ſold 
before they were taxed, by what Warrand can 
they be ſold ſince they were taxed? Seing though 
the Caſualities of Ward and Marriage were tax- 
ed, and thereby theſe Caſualities expreſly remit- 


ted, except in ſo far as they are tax d; yet there 


is no power granted to ſell, without the Superi- 
ours conſent: Nor is that priviledge remitted by 
the Superiour, Et Feudum alteratum in una quali- 
tate, non intelligitur alteratum in aliis & aclus agen- 


tium non operantur ultra conceſia, 3. The power of 


ſelling without the conſent of the Superior, 1s 
different from the Caſualities of Ward and Marri- 


age, which are here only tax d; for Feu-holdings {| 


are 
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tre oft times burdened with this reſtfaint, and | 1 
his reſtraint was of old, taken off expreſly by 14" 
warrands under the Quarter-Scal, without taxing beſ 
the other Caſualities; So that this priviledge || +* 
differs from theſe, and the one cannot be compre- || % 
hended under the other. 15 0 
The ſecond Defence is, that by the Feudal-Law, | dhe 
Recognition ob alienationem feud: et crimen, & de- "> 
litum feudale, againſt which error, etiam probabi- | de 
lis 1gnrantia excuſat; as is clear, lib. 2. tit. 31. | 34 
The words are, Quad enim dicitur alinatione feudum | * 
aperiri domino, intelligendum eſt cum d ſcientibus ali- 11 
enatum eft beneficium, which are the words of the I ch 
ſaid Law : whereupon, Socinus, reg. 153. though || '* 
| Hhedogiveitas a Rule, that Emphyteuta rem em- || © 
| phlyteuticam vendens a jure ſuo regulariter cadit, con- 1 
form to the Civil-Law, I. final. C. de jure emply- 
teut ĩco, he ſubjoyns theſe words, Fallit ubi emphy- h; 
teuta venderet ignarans rem eſſe emphyteuticam; and | 
| accordingly, Craig. de recognitione, Hb. 3. diages. * 
3. and in the caſe of diſclamation, lib. 3. diages. tl 
s. lays down for an undoubted Principle, that 4 © 
ignorantia craſia excuſat feudalia delicta. And here, I 
the ſubject of the queſtion is not in jure, C in the- ft 
4. f, whether Ward- lands ſhould recognoſce; but n 
in facto, & hypotheſr, his Right being of the na- P 
ture, and in the terms foreſaid, he might diſpone J 
without hazard, as to which, an error in him, a 
who was an illiterat man, was very excuſable, I f 
eſpecially having conſulted Peritiores, and having b 
been aſſur d by verv eminent Lawyers, that there 
c 
t 
t 


was no hazard in diſponing thoſe Lands, without 
the Superiors conſent, they holding Tax d-ward, | 
which was ſufficient to have defended him, in feu- 
do amittendo. | | 


To 
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To which it is anſwered, that ignorance of the 
lew excuſes no man; and the caſe having been at 
belt dubious, the Vaſſal ſhould not have hazard- 
d upon what the Law might conſtruct to be a 
{,ſowning of his Superior; and fince every man 
15 obliged to know the nature of his own Fen, 
the Law * preſume, that every man doth know 
t, Nam quod ineſie debet, ineſße preſumitur; and 
-herefore, craig doth very well conclude, pag. 
344+ tit. de recognitione, that Inorantiam, preten- 


lens vix audiendus eſt , cum ſit craſſa ignorant ia, feudt 


ui cendit ionem ignorare: and though he obſerves 
there, that excuſabitur, qui feudum ſuum non milita- 
re credidit, cum militare eſt; yet, that cannot be 
extended to this caſe, wherein the Vaſſal certain- 
A that his Feu held Ward: and though 

e Law ſometimes doth excuſe a Valſal, who 
had reaſon to doubt the condition of his own Feu, 
becauſe of ſome myſterious Clauſe, or becauſe he 
was a fingular Succeſſor, and had not recovered 
the Writs of the Feu, as to which he tranſgreſſed, 
or was neceſſitat to do the deed, for which he 
was Challenged, by poverty, or ſuch other occa- 
ſions ; yet, that in the general, Igncrance did 
not excuſe deli feudalia, is very clear by the o- 
pinion of the learn'dſt Feudaliſts, Laur. Silu. de 
ſeud. recog. queſt. 60. præpoſ. in cap. 1. S. pretere.s 
de prohib, feud, alienat. And in our Law, it was 
never found, that Ignorance did defend againſt 
Recognition, the falling of an Eicheat, Diſclama- 


tion, c. And if the Superior were oblig d to 
prove the Vaſſals knowledge, it were impoſſible 


ever he could prevail in any 1 Knowledge 
being a latent Act of the mind, which can never 
be proven but by Oath; and to refer knowledge 

to 


— OF, | 


” 
— 2 
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to the cath of the Vaſſal, were not only to fruſtrat N: 
the Superior, but to tempt the Vaſſal to commit Nec 


| Perjury ; and albeit the Feudal Law did allow the Nthe 


Vaſſal to purge his Guilt, by deponing in ſome ily, a 
Caſes upon his deſign, et that was only allow ire 
in caſes where the external act was of its own na- Wi 
ture indifferent, ſuch as the ſpeakit.g of contume- Wpeh, 
lious words, that were to receive their genuine Mat 
Interpretation from the defign of the Speaker; ¶ pon 


and that did never take place in clear Acts, ſuch Nnot 


as this is, wherein the Vatial hath ſold his Feu, 
without the conſent of the Superior. { 
The third Defence was, that where there is no 
contempt, there can be no recognition; But ſo 
it is, that as the preſumption of contempt is til. ¶ po 
ken off by the conſtant tenor of the Earl of Dirle- ¶ Re 
touns reſpect for his Maſter, the King; So the ho 
Diſpofition is given to be holden of the King, and ¶ de 
that implys as much, as if it had been expreſly Yco 
provided, that the Alienation ſhould be null, it I ke 
the Superior ſhould not conſent and confirm the 
ſame; and ſuch an expreſs Proviſion, ſhould if er 
have certainly in the Opinion of all Feudaliſts, de- ¶ rj 
fended againſt Recognitions. Inc 
To this it is anſwered, firſt, That the Clauſe, I th 


ſi Dominus meus conſenſerit, doth not defend againſt ¶ cc 


Recognition, though expreſt, verbis geminatis, c th 
Pregnantibus; and unleſs it be reſolutively concei- tr 
ved, bearing that it ſhall not be valid alias, nec j; 


alis modo, and although all theſe Cautions be ad- 1, 


hibit, yet many Feudaliſts are clear, that po ri 
will not defend againſt Recognition, where the b 
perſon to whom the Feu is diſponed, attains to Þ 
Poſſeſſion, as Cranburn here did; for they think, f q 
that in that caſe it is but proteſtatio contraria fac, | 


/ 
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lus valet, quod agitur quam quod fimulate concipi- 
4 and it this were ſuſtain d to defend againſt 
Recognition, no Feu ſhall ever recognize, for 


the the Vaſſal ſhould ſtill defraud his Superior of a- 
"Mme Why advantage, wi inſerting a Clauſe ſi daminus con- 
Wd Werjerit 3 upon which conſideraticns, your Lord- 
. Whips Predeceſſors have, by a Deciſion the 16. of 


me. N rebruary 163 1. found, that Lands may recogniſe 
ine Naotwithſtanding of this condition. 2, The diſ- 
er; ¶ poning of Lands to be holden of the Superior, is 
ach Wot equivalent to the Clauſe, ſi Dominus conſenſerits 
eu, Wfor the diſponing Lands to be holden of the Su- 
erior, provenit non ex facto Vaſſali, ſed ex natura 
7 & ex ſtilo; all Feus being given in Scotland, 
to be holden either of the Superior or the Diſ- 
* Wponer, 4 me, vel de me, as ſhall beſt pleale the 
e. keceiver; So that the diſponing the Lands to be 
IF holden of the Superior, doth not ſhew any clear 
deſign the Vaſſal had to require the Supericrs 
J conſent, and conſequently cannot defend againſt 
\F Recognition, Fa 4 | 
Jo tortifie this point, it is urged by the Defend- 
er, that where there is no prejudice to the Supe- 
J rior, there can be no Recognition; and there is 
Ino prejudice to the Superior in this caſe, ſeeing 
the Superiors prejudice is either upen the ac- 
count, that the Vaſſal redditur pauperior, or that 
the diſponiug without the Superiors conſent, ob- 
truds upon the Superior a ſtranger, ex aliena fami- 
ia & inimica; whereas in this caſe, the Diſponer 
vas not pauperisr, having reſerved his own Life- 
rent, and in effect, the Fee it ſelf, and power to 
burden the ſame, and contract Debt, and alter 
the Tailzie, and diſpoſe of the Eſtate notwith- 
I ſtanding of the ſame; and the Lord Cranburn can» 
not 
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— per ſons as are not alioqui ſucceſSurt, ſunt extrane! 


+ Holden of the Superior, and Saſines of that nature 
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not be ſaid to be a ſtranger, being deſcended of 
the Earl himſelf, and being his Grand- child. 
To this it is anſwered, that in Law, all ſuch 


ex tenore inveſtituræ, and by two expreſs Deciſions 

related by P. Spot. wood and Hope, it was found, 
that Diſpoſitions made to the Brother or Grand- 
ehild did infer Recognition, though they vere | 
likeways ex familia, Nec licet ( faith Craig, pag. 
345.) Vaſjalounum ex liberis ſuis eligere, ſed vel N. 
naturæ, vel juris ordo ſequendus, vel dimini eleclimi 
res eſt permittenda. \s 
The fourth alledgeance was, that only perfeZa & 
trenſlatio domini, can infer Recognition; whereas: 
the Saſine here is null, becauſe it is given to be 


are intrinſically null, quo ad omnes effectus, except 
the Superior confirm the ſame. ; 
To this it is anſwered, that ſi vaſſalus fecit omne 
quod in je erat, to alienat the Feu without the con- | 
ſent of the Superior, that alienation will infer 
Recognition, though the alienation was null o- N n 
therways, as is clear by Craig, pag. 344. Qudſi | I, 
traditionem Fuſſalus fecerit, ea tamen ſit invalias |} 1 
C nulla exempli cauſa fi chartam dederit, de ſunli 
alienatione tenendam de domino Superiore, quam Saſi- 
na ſequatur. Et dominus Superiur neque confirmave» |! 
rit, neque ratam habuerit, videtur hanc alienationem , 
nihil periculi ſecum trahere, cum conditionalis videa - 
tur & ſub hac conditiane contracta, ſi dyninus ratam 
habuerit, aut confirmaverit, quæ conditio, cum non e- j 
venit & alienatio nulla fit ex defectu conſenſus Superi · 

orig, & paria ſunt in jure omnindo nan fieri, & non | | 
jure fieri; ſed profecto in hoc caſu puto etiam feudum Þ | 

- damino aperiri, nam quandocunque vaſialus id 1 * 
ect 
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ſecit & exequutus eſt, quod in ſe erat, licet fattum 
of Milla de jure non teneat, tamen quatenus in ſe eff, de- 
mini mutationem ſe velle teſtificatus eſt fidemque fre- 
ch it : in hoc etiam caſu a feudo cadet, licet alienatio 
i! alla fit. Suitable to which, Baldus has very well 
Ns obſerved, that licet alienatio fit nulla, ob vitium 
ch lirigisſi feudum tamen fit caducum, quia in prohibitis 
on requiritur juris effectus, quod enim prohibitum eff 
Te effectum ſortiri nequit; and if only effectual aliena- 
8. tions could infer Recognition, it could never be 
el inferred ; for all alienations to which the Superi- 
or doch not conſent, are null, and by the Act of 


2 ZParliament, 1633. all Safines of Ward-lands . 


eranted to be holden Feu, are declar'd null, and 

he yet are declar'd tobe the ground of Recognition, 
And whereas it is alledged, that Craig. Pag. 344, 

le relates the caſe betwixt Mackenzie and Bain, in 
e which it was found, that Lands did not recogniſe, 
"© becauſe net regiſtrat within fourty days. It is 
mn 'Fanſwered, That there the Vaſſal non ? 4g emne 
ol uod in ſe erat, not having regiſtrat the Saſine 
: 7 timeouſly, and fo the Tradition was compleat z 
If | nor did the perſon to whom it _ diſponed, poſ- 
3,00 (els in the caſe cited the Land diſponed, as Cran- 
| 7 urn did in this . and by the opinion of Roſenthal, 
e pite. 9. concluſ, 4. Feudum ( inquit- ille) abſque 
i # 197114 conſenſu aperitur, etiamſi altenatio ex alia a- 
| [7144 cauſa forte omiſꝭa ſrlennitate legis aut ſtatuti, 
aut ſimili, eſſet nulla modo paſſeſſio vera & actu tra- 


a- Uta fit, nam dyctores in hac materia conſiderant pre- 
a | $jadicium ipfus domini magis in traditione rei quam 
in alienatione. Vide Curtium, Fun. de feudis, pag. 
5. num. 8 5. | 

non | | 


we Whereas it is alledged, that the Safine is null, 


nue 


t 


| the 


given upon a general Letter of Attorney out of 


— I 
172) | 
the Chancellary, ner are general Mandats ſuffici 
ent in prejudicialibus, and that this Saſine was gi 
ven to a Minor, who was extreamly lxs'd. Ti 
both theſe, the former anſwers are oppon d 
wherein have endeavoured to prove, that the 
alienation may be null, and yet may infer Recog, 
nition ; our Law conſiders not minority, as ty 
caſualities competent to the Superior, as is clear 
in the cafes of Non- entry and Rebellion: — 
ſince the Act of the Diſponer, is that which on 
infers Recognition, it imports not what the cet. 
dition of the perſon was to whom it was granted. Wc 
It 1s alſo pretended, that the Saſine is null, 3 
being aclus legittimus qui non recipit diem, nec condi: Ne 
n 
| 


tionem, I. 77. ff. de veg. juris; for ſince executione 
actus ſtatim perficirur, its inconſiſtent that act 
ſhould be perfectus, & exequutus, and yet ſhould 
be ſuſpended upon a condition, as this Saſine is 
which bears, Mili Heirs-male of the Earl | 
Dirletouns body. 

To this its anſwered, that this Saſine cannot be 
call d actus legittimue, that being ordinarily a term 
appropriat to judicial Acts, whereas there is no- 
thing more ordinar, then that Saſines ſhould be 
conditional, as we ſee in Saſines given upon war- 
randice Lands, and in Saſines follow ing upon Wod- 
ſets; nor is it denied that Saſines may bear reſo 
lutive conditions, and if fo, why not other con. 
ditions, theſe being of all ochers meſt ſevere! 
Nor have any Lawyers written upon this Subjech 
who have not divided Saſines in uram & condittt 
nat am. 

The fifch alledgeance was, that there can be no 
Recognition where the Vaſſal had power to dil- 
pone, and the Earl of Dirletaun had by his _ 
el 


C 73) 


ici Ner, power to diſpone 3 for theſe Lands are diſ- 
g. Wored in his Charter heredibus & aſſignatis, which 
To nmplies poreſtatem alienandi, which the Defenders 
nd Wc:rn'd Ad vocats do found upon tit, 48, lib: 2. 
the . Si quis enim ea lege alicui feudam dederit ut 
08: Ne, & ſui hæredes, & quibus dederint habeant qui 
to Wh: accepit poterit vendere, vel alienare fine conſenſit 
by mini; for which likeways they cite Craig, dtcta. 
and ag. 3: Clarus, Hvttoman and other Feudaliſts. 


To this it is anſwered, that this general Clauſe 
gredibus & aſſignatis, is only meer Stile, and the 


„Nord afignatis is uſed here improperly, as it is u- 
ed in Bonds, in which a man binds himſelf, his 
di» Mpfeirs and Aſſigneys, whereas it is impoſſible for 


man to bind his Aſſigneys. Argumentum a ſtilo 


Stiles are become too laxe, and in our eldeſt 
les thefe is a luxuriancy, which deſerves rather 
be corre. d, then allowed; thus Inhibitions 
rbid us to alienat Moveables, and fingle Eſ- 


be Wſhicats give Right to Reverſions, albeit our Law 
rm WE probats out Stile in both theſe, and HCA 
no- Mas not deſigned to import a Liberty tor 

be r elſe there could be no Recogwtid iy e 
ar- We ing all Charters bear that Clauſe, a * a 
od- ve that Clauſe, have oftimes been fouijd to re- 
(0- eniſe, & generales clauſuls non extenduntur ad 
on. Menu: and tit by the Feudal Law, the. word 
* Wcratis is not equivalent to u 5% delerit, ii 
ech 


ar; ſeing me Feudaliſts uſe no ſuch term as 
1znatt ; and in our Law hæredibis legitim, & 
gn«tis, muſt not be interpreted as if it wert e. 
valent to quibus dederit, but to that Clauſe u- 
d by Dotors, quibus legittime dederit; and all 
udalifts are poſitive, _ the Clauſe quibus le- 


uatime 


not till probative, eſpecially in this Age, vhere- 


, 
} 


| 


F 


N 


make a Number, nor many uncertainties à cet 
tainty: This is a ſhift which Eloquence, not Lai 
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eittime dederit, implies neceſſarily that the Superi- 

ors eonſent is ſtill neceſſar. > | 
.Likeas, Generalis clauſula nan extenditur ad prohi- HF. 

bita, ubi fi-1s poteſt congrua interpretatio; But fo it is, MFo 


that the word Aſfgnati may be underſtood of 


Compriſers, or of ſuch to whom the Vaſſal ſhould 
diſpone the leſſer half of the Feu: So that whena | 
Feu is granted hæredibus, Q affignatis, it is law- 
ful for Creditors to compriſe that Feu, or for the 
Vaſſal to diſpone any par: thereof, not extending 
to the half; but that Clauſe can never import, 
that it ſhould be lawful tor him to diſpone the 
whole, without the Superiors conſent, that being | 
an Interpretation which the Partic» themſelves 
never deſigned; and Priviledges which are inhe · 
rent in the natore of a Feu, (as this is ) are ne- M,; 
ver underſtood to be diſcharged, except where 
they are ditcharged cxpretty, caval 
The Defender, my Lords, hath told you, that 

he propones all theſe Defences joyntly, which 
may diſcoyer to you, how frail. his own Advocat: 
> theſe defences to be: Arguments which are] 
ing join d, may by their mutual aſſiſtance 
et they can never aſtruct the Pro- 
dert Rigi, no more than many Cyphers 


has invented, and may prevail with Arbiters, bull 
ſhould ſeldom convince Judges. Hat! 


Tbe Leds fund that theſe Lands, though bold 
enly Taxt-ward, did recognize 3 and repell d alſo al 
the ether Defences. 2 
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For Alexander Carmicbael, againſt 


the Town of Alerbrot hock. 
FOoUK T H PLEADING. 


0 far the Borrower in. commodato eſtimato, i: 1 
able, if the thing be lot, vi majore. 14 


a bi |. 
D Hen the Town of Dundee was ſo fortified, | Wl 
. that its Inhabitants had reaſon to expect 
ſecurity to the Ships which lay under | 
heir Walls, either by way of Defence, or capi⸗- 
ulation; the Towa of Arbreth did crave the lend [| 
pf ſome Cannons from Alexander Carmichael, : but | ³ k- 
pecauſe the ſaid Alexander, as a Burgeſs in Dundee, | 1 
night have expected from the foreſaid Garriſon, | |: 
pr from his being able to (ail his armed Ship |} i 
here he pleas d, perfect ſecurity ts his Guns, ge i 
8 eretore refuſed to lend the fame, till the ſaid. | 
Patrich Wallace and other privat Burgeſſes of Ar-. | 
r ould eſtimat the Guns, and oblige them-* | oi 
bes to re:deliver the aid Guns free from all- | 
ih, Harm, or Danger, or elſe to pay the | |} 
um of 500: lib. as the Price agreed upon: and- | il 
at in reſpe he foreſaw, that tne Guns were not 
„ly lyable to great Danger, ex ſua natura: but | 
i eeviſe, becauſe A4rbroth was a naked Town, wan- 
Dae Walls, Men, and Skill; and albeit the Town 
W Arbr>th did owe to the ſaid Guns, the Reſiſtance 4 
ey made to Cromwels Ships in three ſeveral at- 
or dues, wherein if they had wanted Guns, their - 1 
| D 2 Town 
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| Town had been burnt, yet ſo unjuſt are the ſaid; 
P atrich Wallace, and others, that when the fore. | 
laid liquid Sum is charz'd for, they ſuſpend up- 
on this reaſon, viz. that this Contract is c. thi 
tum, & commodatarius mn præſtut caſus fortuitas: vat 
But ſo it is, they ſubſume, that theſe Guns were by 
loſt caſu fortuito, in ſo far as the Defenders endea- M cli 
vour'd to carry them to Dundee; but being beat rec 
in by Cromwels Ships, they were forc'd to bury | de 
them in Sands, out of which they were raiſed and | bur 
taken by thoſe Enemies. Nen 
To which it was Anſwered, that though in cn. 
modato ſimplici, commodatarius nm preftat caſus fw-I of 
tuitos, yet in commodato eſtimato, it is otherwiſe, Þ 
which is moſt clear from J. 5. $. 3. ff. commdat, 
the words whereof are, Et ſi jorte res eſtimata di. 
ta ſit, omne periculum preſtandum ab eo, qui eſtina. 
tlnem ſe præſtaturum receperit; which holds not] 
only in commodato, but in all other Contracts, where] 
any thing is eſtimat, as is clear in the general, b 
J. 1. §. 1. ff. de eſtimatoria, Eſtimati) autem peri- 
culum facit ejus qui ſuſcepit, aut igitur rem ipſam u- 
eorruptam debet reddere, aut eStimationem de qui 
convenit : Many Inſtances of which general mayþ 
ke given in ſever⸗ Contracts, but it ſhall ſatishe}% 
me to name Dos eſtimata, wherein it is very clear, Wc. 
that the valuing of things delivered, did oblige 
the receiver to re-deliver either the cy valu'd ö 
or its Price, though the thing valued did periſh} 
caſu-fortuito, as is clear, I. 10. ff. de jo. dot. Pla 
ramque ( inquit Ulpianus) intereſt viri res non eff 
eftimutas, ideo ne periculum earum ad eum pertined 
maxime ſi animalia in dotem acceperit, vel veſtem qi 
mulier utitur, eveniet enim fi eftimata fint & mulie 
anrivit ut nihilominus maritus earum eſt a 
24 " I 


a 


* 
- 


. 


effet which is alſo moſt clear, l. 10.5 5. f de ju. dot. 
and if at any time the Law relax any thing of this 
WT :lledged Severity, in favours of him who receives 
the thing valued, it is upon the account that the 


e oy whom it was entruſted, as if in our caſe, my 
I Clients had entreated the Citizens of Arbreth to 
receive their Guns, and had valued them at the 
' I delivery ; the Law in that c.ſe, would not have 
1} burdened the receivers with the loſs, where the 
eve no occaſion to the Lend; but in the ca 
I where the thing valued was lent at the deſire 


Not the Citizens of Arbroth , and for their 


advantage, without any poſſible advantage 
for the Lenders, in t caſe, which is 
our rent caie , the Law doth in expreſs 
wor 


thing Lent, or the Eſtimation, J. 17. S. 1. f. de 
edlimatoria; Si Margarita tibi eftimata dedero ut 
© cadem mibi adſeres, aut pretium eum, deinde bæc 
perierint ante venditi nem, cujus periculum ſit? Et 
(ait Labeo quzd & vomponius ſcripſit, fr quidem ego 
te venditgrem rogavi meum eſſe periculum, ſi tu me 
bum, ſi neuter nſtrum ſed duntaxat conſenſimus teneri 
e haftenus ut dolum & culpam mibi præſtes. Nor 
an this be well doubted, if we conſidet᷑ the nature 
of Eſtimation or Valuing, and the defign of theſe 
ho enter into ſuch Contracts, by their Eſtimating 
ething lent, | 
All Law ers and others are of the opinion, that 
datum becomes b. Eſtimation, ammslum > 
egulare, and the Eſtimation were to no purpoſe 


han what would follow, ex natura commodats ſum- 
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thine valued, -was delivered for the uſe and ad. 
vantage, not of him who received it, but of him 


s tye the receivers to re - deliver either the 


f it did not bind the receiver of the lend to mote 
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Nicis; and therefore, ſeing rommodatarius wy 
here lyable ex culpa leviſſima from the nature ol Gait 
the Contract, becauſe the Lend was given oni the 

r the advantage of the Lender: It muſt neceſi and 
ſarily be inferr'd, that the Receiver of a Len tre: 
that is valued and eſteemed muſt be furder Jab aud 
elſe there would be no difference betwixt a tin bav 
tent ſimply, and lent after it is valu'd, ' and con the 
ſequently, the valuing before lending ſhould opel pes 
rat nothing; ſo that ſeing in an ordinar Lend tha thc 
Receiver would be lyable in culpam leviſimam, the Riis 


2 Bond and the foreſaid Obligation, to reſtote vet 
dhe Price, if the thing lent were not free d th. 
Skaith, Hurt or Damnage. 3. If there was m if 
dung ambiguous in this caſe, yet the clauſe beh. ha 
ved to be extended, ad caſus fortuitor, and th 
muſt be thought to be the meaning of the partie 
from the following rules, whereby ambigudn qi 
Contracts are to be interpret, ix. Firſt, . 
Writ is alvrays to be interpret againſt the Subſct. le 
ber, who ſhou'd.-impute to himſelf, that he d a 
not clear wnat he intended, and it were unreao Re 
nable that his obſcurity ſhould be a ſnare to au ©? 


ther perſon, ſcriptura ſemper eſt interpretanda coil} 
proferentem.. 2. That in reaſon ſnould be conſt! f 
tut to be the meaning of the Writ, Which if! 0 


had been treated of, had certainly heen conde. 
ſcended to by all Parties: But ſo it is, that if a by 
the time of the Lending of theaids Guns, tit ws 
Lender had refuſed to lend them upon any otheſ I © 
terms, then that he ſhould have been ſecured 2 4 
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gainſt all events; It is not to be imagined, that 
che Borrowers would have hazarded their Lives 
and Fortunes, and the honour both of their Coun- 
trey and Town, for the hazard of 300 Pound; 
and it is as improbable, that the Lenders would 
have given the Guns, they being ſtated under all 
the Circumſtances 2bove-narrated, 3. It may ap- 
ar both from the Circumſtance of time, and 
the nature of the thing lent, that they foreſaw the 
Rick theſe lent Guns were like to run; for none 


but Idiots would not have foreſeen the ſame: and 


it were againſt reaſon to think, that a man would 
ſecure himſelf againſt an open and ſeen hazard, e- 
ſpecially being to lend them to perſons who beho- 


ved to buy others, if they had not got the Lend of 


thoſe, and who would have bought theſe Guns, 


if the Lender would have fold them, and if they ||| 


had been ſold, the Buyers had run all Risks. 


To this it was Replyed, that firſt commodatum | 
elimatum was only ſo called, when the Lender | 


did eſtimat the thing lent, and did take the com- 


= 1mdatarivs only obliged to reſtore not the thing 


ent fimplv, but either the thing or value; at the 
option of the Receiver, as was clear, hecauſe the 
Receiver might have oppon'd Compenſation 
gainſt the Lender, when he was purſuing for tl 
thing lent, or might make uſe of the thing lent 

he pleaſed, which was not our caſe; becauſe th 
Receivers of the Guns could not have retained th 
ſame, or have rejected Compenſation againſt th 


Lender, though the Lend hid been Damnified . 


but it was in the option of the Lender to have 


call'd either for the Guns, or the Eſtimation, and | 
this Eſtimation and Value was agreed upon, to 


the end, that the value might be repeated, it the 
D 4 Guns 
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Guns were loſt through Negligence, or Deteri 
ration, but not it they were loſt vi majwre, or ca 
Piortuito. 2. By the expreſs wer's of the Bond 
'' the ValueIsonlr to be reſtor:d, in caſe the Gun 
de Damnified, but there is no Proviuon made: 
giuinſt their being loſt, nor can that be preſume; 
| to be the meaning of the Parties, becauſe il: jr: 
ſumitur ſeriſus verborum qui eſt rei gerende aptiwr, ai 
caſus fortuttus is very contrary to the nature ofen 

" tmdatum. 3. This is not only caſus fartuitues, bu 
inſolitus, to which no contract is ever extended 
'' and this cꝛſe, of the Capnons being taken out ci 
the Sands, could never have been foreſeen, ſeiry 
it is abſolutely extrinfick,both to the uſe of Cat 
mons, and to the ordinar hazards of Cannon; 
and it was unuſual and ominous for a Scots-man 
to provide againſt their being over-run by the ll · 
ſurpers. 4. Theſe Guns had been loſt, if the pu 
Lender had retained them, ſeing the Uſurpets ai 
after the taking in of Dundee, made Prize of al 
their Ships and Guns. — 
_* To which it was Duplyed, that the former Ian 
was oppon'd, bearing that the Receiver mmi. 
ti eſtimati in general ſuſcipit emne periculum, and 
that is properly commdatum eſt imatum ubi interse. 
nit taxatip pretii: and though there may be ſuch : 
commdat im eſtimatum as is mentioned in the Re. 
ply, yet, that mne commodatum eſfimatum is of i 
that n ture is denyed, and ſeing the anſwer 5 
founded upon an expreſs and general Law, it cat- 
not be taken away but by a Law as expreſs, cler g 
ring, that there is no commdatum eſtimatum, but 
in the caſe inſtanced in the Reply. Likeas tac 
Interpreters, and particularly Faber, ad h. I. give 
Inſtances of commdatum eftimatum, in the on 
ON CERES SY 7 E232 
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here tlie thing eſtimat is to be reſtored, and e. 
imatio in general produces that effect of trans 
rring the hazard as wil: appear, per J. 1. 5 1. 
f. de etimatoria; by which it is likewiſe clear, 
at if the thing it ſelf be not given back, the 
mation muſt be delivered, and that the eſti- 
ation extends not only ad Deteriorationem, ſed e- 
n ad Interitum. Likeas in the general, eſtimatis is 
alled a kind of Vendition, as is clear by calvin, in 
is Lexicon upon that word, and the Citations 
Where adduced; and in Venditions, the Recei- 6 
er under2octh all hazard, and therefore he ſhould 1: 
un the (ame. hazard in commodato eſtimato. Af 19 
Mo the ſecond, It is Anſwered, that he who is o- f 
Plised to deliver any thing free from all Hurt and | 
Damnage, is much mere obliged to deliver back ; 
ne thing it (elf, for it is probable, that he who 
ZE uarded againſt the leſs Danger, would guard a- 
Fainſt the greater. | 
Whereas it is Alledged, that this muſt be the 
Wneaninz of the Parties, the former rules are op- 
Pon d, and it is added, that this caſe could never 
Pe called caſus in o it, nor fortuitus, in reſſ 
chat is caſus fortuitus, which the Skilfulleſt or 
SV iſcſt Man could not foreſee; but ſo it is, every 
Miſe or Prudent Man might have, and could not 
but foreſee this; and the brokard rei gerendæ aim 
| only extended to regular Contract, but not to 
Irregular Contracts as this is, wherein it is con- 
Feſt, by both Parties, that they intended to tranſ- 
greſs the ordinar rules and nature of commedatum 
— to wreſt the nature ofthis Gow- 
t to their particular caſe ; certainly, 
en rio rei gerede at that tine was, tint the 
en 1 
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er, he had none to blame but theſe Defende 


Ge whole Tonne and learing heir Gartiage 
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and who was not obliged to lend them, aid def 
to ſecure himſeif agamſt all hazards, when | = 


cauſed eſtimat his Guns; elſe, why thould an 
have cauſed eſtimat them? And to. the. thin W. 
where it is alledged, that the raiſing of Guns o m7 
of Sand, is not the hazard which Guns ordinari ; 
run; It is Anſwered, that the Burying and Sin wk 
ing of Cannons is very ordinar; but it being tor — 
ſeen in general, that theſe Guns might periſh 11 
the Ufurpers, and in that Quarrel, that was (if » 
ficient, though every particular circumſtance A 
not foreſeen :. for if the Guns had been ſto!len i 
way by night, or had been taken in the Retuni ,, 
certainly the Receiver would have been lyablepf «,, 
and, yet — * a more ordinar way of loſſaſſ 
Guns, thenthis now inſtanced. | 
To the fourth, bearing, that thoſe Cannon — 
had been loſt however; It is anſwered, that ti P. 


Charger is not obliged to Debate, what hazari 
they would have run, he having ſecured him! 
by a Bond, as ſaid is, and that might be as wel 
alledged in Venditions, and yet none ever allet| 
Sed, that the Buyer did not run all hazards 0 F 
the thing bought, and was not obliged to pay th 
Price, becauſe the Seller would have laft the thing 
fold, if it had remained with him; but the truti 
as, the Skipper, nor no Burgeſs of Dundee wants al) 
of thoſe Guns which were aboard in their Shiv 
at that time; and it is probable, that though tit 
Ship and Goods had been taken from this.Purii 


* 


who by Borrowing his Goods d iſſabled him 
venture to Sea with his Ship: nor can: it be im 
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pen to the Uſurpers, was exact diligence z, nar 
Aid ever the Receivers, after the Guns were taken 
. away, either inform the Chargers, that they 
1 might do duigence, or make application to the 
* 0 Ulurpers for Reſtitution, as — St. Johndtoun, 
of Crail, and other Towns did; and wherein they 
aui prevail'd ſo, that thefe Defenders are not only 
iyable ad caſus fortuitos ex natura comimodat i eſtima- 
ti, but for not doing exact diligence, ex natura 
commdati proprii. ö 


of 


Toe Lords found, that the Borrowers were not ly- 
able to pay the Price, ſince the Cannons were laſt caſu 


fortuito, & vi majore. Me * 


_—_ __ 


For Sir Thomas Stuart of Gairntul- 
lie, againtt Sir Willis 
Stuart of Innernyiie, 


FIFTH PLEADING. 
How Fury and Lucid Intervals may be proven. 
T. deceaſt Sir William Stewart, finding 


his Daughter Jean fit enough to marry, 

did provide her to a Yortion of twenty - 5 

wuiand Merks; in which, though he ſubſtitute | 
#1/l1am her Brother and others, yet yeut 

dihips did, by a ſolemn Deciſion find, that ſhe || 
ancd ſt1}] in the Fee, & might have Diſponed, | 
tthitand: ug of the quality of the Subſtitatinl, 3 


erefore you did ſuſtain a Right and 
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tion made by her in favours ef Sir Thomas het 
Brother. | | 
Sir William reſolving rather to hazard the ho, 
nour of his Family aud Siſter, then the loſs cf 
the Sum; did at laſt alledge, that the Aſſigrati 
on was not valid, ſeing his ſaid Siſter was Puri. 
ous, both before and after the gratiting of that 
Right whereas Sir as, in maintenance both 
of his Siſters honour, and of the Right made hy 
her to him, d'd contend, that ſhe had Dilucid 
Interva's, and at the time when the Diipcfition 
was 22 ſhe was ſane mentis; for proving ci 
which, mutual Probation was allowed to beth | 
Parties, and the Teſtimonies having been Pub | 
liſhed, It is now alledged for Sir HIL, that 
albeit your Lordſhips had found that His Siſter || 
was in Fee, when the caſe was at firſt Debated, |þ 
without relation to the Condition in which ſhe va || 
when ſne made the ſaid Right; vet, though the þ 
Subſtttution was found by your Lordihips not v 
be a ſufficientt ground to take from her the pow || 
ef Diſponing, it behoved at leaſt to — the || 
ſaid power, as that ſhe ſhould not be allowed i: 
diſpone upon that Sum expreſly againſt the . 
thers Deſtination, except ſhe were proven tobe 
A perſon of an entirely ſound judgment; and it 
behoved to be thought, that the Father perce! 
wingthe frailty of her Wit and. Spirit, did on 
5 — ſbe ſhould have an Alimeht * "It 
Lite; but that after her Deceaſe, the Sum pos! || 
ded ſhould deſcend to the perion ſubſtitute 
himſelf. 2; Euriofity is a Diſeaſe which fo d 
ofert the judgment, that thoſe who lahourr | 
der it art im4aw; accounted unfit to make || 
dhe; 05 to Adliibic any Conſents and Fury" ne 
— D TS GE eee * * 


8 — — - * 2 - by 
= — — * 


— 


—— — — 
- 

* 
* 


N 
i 


WIr 


as 


ing once proven, is ſtill reſumed to continue : 
$ that it being proven that this Gentlewoman 
oN Vas once Furious, in ſo far as ſhe tore her Cloathes, 
ind did beat them who attended her, it muſt be 
t. Noreſumed that this Fury did continue, except 
. mis were taken off by a- moſt pregrant probation, 
et W wherein ſhe could be proven get only to have 
dene Acts of Folly, during the time tiuat ſhe was 
about the compleating of that Right, but chat 
ne had for a long time, both before and after, 
enjoyed not only adumbratam quietem, but an en- 
{|| tire ſoundneſs of Judgment, neither tainted with, 
vor clouded by that Fury, which did formerly 
Incapacitat her to make the Right that is new 
quarrelled. For all Lawyers, and particular] 
AZaccbeus, do diſtinguith betwixta Madneſs, xhic 
d, hath only Remiſſionem, ſed mn Intermiſſionem, where 
Simplicity continues when the Fury ceales, and 
that Fury which doth ſometime totaliy recede: 
In the firſt of which they require, that the per- 
ſons quam Furor eff Inter vallatus, do not only 
Aus Sapient? convententes, fed etiam Adlus Sapien- 
ts, and that they ſhew not only a preſent Mad- 
'+ || neſs, but that they teſtifie by a long Tract of con- 
tinued Recipiſcence, a Sagacity, which proves 
that they are fully returned to the Vięcur of their 
judgment, and which is able to take on the pre- 
2} ſumption which lyes againſt-them, that ſemel Fu- 
(3 ribunduc, ſemper Furibundus præſumitur. Wherezs, 


er 


che ſaid Jean was at beſt of a very weak Judgment; 
Iycrer able to Converſe with others, nor to Admi- 
Iniſtrat her own Affairs; and at the time ſhe made 
| ihe Dilpolitin, there is nothing proven, which 
og ee, 7 * WI 
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in the Cale here Contraverted, it's proved that 
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a Lucid Interval, as mig 


N ve ſuſtained the ac“ 
ſhe was Zhen doing, ſhe having Diſcours'd to no “. 
man at that time, nor ſo much as read the Di. 
-poſition, which no wiſe perſon would have «. | 

mitted, and having contradicted her Fathers ex. 

prefs Will, without gratifying any of her other Fl 

Relations, 1 OP 1 | y 
But before any diſtin& Anſwer can be return's WM © 
to the former Repreſentation, your Lordſhip; MW ** 
will be pleaſed to conſider, that the two greateſ 
Priviledges of Mankind are, that by Na:ure hei 
a Reaſonable Creature, and that by Law he may 

freely Diſpone upon what is his own; Whereas, 1. 

this unnatural Brother, defigns to rob his Siſter; U 

Memory of boch theſe Allowances, and by deny- 4 


it ha 


ing her every thing that is fit for a Reaſonable 8. 
Creature, burdens himſelf to prove her a Brute, <4 


Somewhat is due to the Modeſty ot her Sex, more 
to the being Dead, ( that great Sanctuary againſt . 
all Malice) but moſt of all is due to the name of 3 
a Siſter; and therefore, ſeing by how much the * 


Danger is great, that may reſult from the prova- - 
tion, by ſo much the probation ought to be the i 
more Concluding and Pregnant: It doth necet det 
ſarily follow, that the probation to deduced in — 


this Caſe, ought to be moſt Concluſive, ſeing᷑ it 
tends to take away the greateſt Priviledges which 4 
were competent to the Defunct, either by Lai ID ; 4: 
| or Nature, And albeit our Law allows not the dic 
| Depoſitions of Witneſſes, to prove in Caſes x me 
| ceeding one hundred Ppunds; yet, by this me- Tow 
' thod, Piſpoſitions of the greateſt Conſequence * 
may be eneryat, upon the Oepoſitions of Wit: ne 
nelle, and that juſt. Law not only Dilappointe the 
but Cheated: and what Danger are we Expoſ ff | 
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all ©: heft fellows may, by their Aﬀerzjatis, 

prove us tobe Mad, after our Death, and therk⸗ 
0 „ pefame our Memorics, ahd Alter our Deſtina- 
* ons? The Settlement whereof, is the moſt ſcri- 
us Earthly Satisfaction which we have in. that 

r | | 
f 15 7 ay temiirkable, that Law puts a diffe- 
\ W cence betwiskt Fituity and Furioſity. Fatuous 
b ſons, whom we call Idiots, are theſe who 


PW «ant Spirit enough, rardi, bardi, mrianes, mac- 


ſt carones, qui inopia culoris OT fpirituum laborant : But 
" W <arious Perſons are ſuch, as have too much 
1 Þ 4#:t and Spirit; and our Law hath placed a Di- 
> W tindtion betwixt theſe two; for though neither 
diatry nor Furtofity can regulariter be proven, 
"BW corwite then by the Cognition of an Inqueſt up- 
grieves rats'd out of the Chancellary, as is clear 
5 Craig, and by the 65. Act. 8. P. J. 3. which 
inqueſt muſt conſiſt of fifteen Neighbours, who 
(vey the perſon who is alledg'd to be Furious or 
Idiot, and who muſt call for that perſon before 
hem, and examine her; ſo zealous: our Law 
hach been for our honour, and ſo jealous of Wit- 
nefles, Yet ſometimes it hath permitted open 
ud notorious Fury to be proven after the death 
che Furious Perſon, as in the Caſe Oited; but 
v luſtance can be given, herein Fatuity or J- 
„ 4iotry, was ever ſuſtained to be proven after the 
. Idiots death : which was moſt reaſonable, for I- 
diotry conſiſting in the want of Wit and udg- 
ment, which Habitude is not ſubjeR to the ſenſes, 
but muſt be inferred by Conference and Conſe- 
© x quences; therefore it ſhould not be ſuſtaiued up- 
Jon the i of Witneſſes ſimply, but upon 
de howledge of in inqueſt; whore inbur {ale 
et both 
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both Judges and Mitneſſes, and are in Guality I Fu' 
and Prudence, above Witneſſes. And if a Peron d 
can count their ten Hingers, they are not accoum Wl rec 
ted Idiots, nor ratuous; for, Fauui ſunt ( fe. 
Zacbeus obſerves) illi tantum qui omni rat iocin ui. Wl n 
one & Fudict) carent. So that this Gentlewoman pru 
cannot be proven to have been, Fatuous, being Wi ſur: 
now dead; but though ſhe were alive, and tha wi 
the probation led might be legally receiv d, yet N red 
ſhe cannot upon that probation, be ſaid to be 64. ſh po! 
tuous, ſeing it is proven, that ſhe gave Money ty MW | 
buy Neceſſars, that ſhe came to Table, went to 
Church, Convers'd with Neighbours, and aſk'd' 
for her Friengs at Strangers who had ſeen them, 
and thit ſhe. carry'd her ſelf ordinarily as other 
Gentlewomen did, or ought to have done. | 
Lawyers ſometimes ſpeak of Im5zci/litas & De. 
bilitss Judicii eꝛrum que ſenſum aliquem babent, Ii. 
cet Diminutum; and ſuch are by all Lawyers allow 
ed to Marcy , and make Teſta nents , 
Oc. as is obſerved by Gomez, Red. 
tom. 1. c. 6. Graſs. in & Teſtam, que ſt. 21. and thus 
it was decided, 27. 0-tob. 1627. in Friezland, 4s 
Fand. lib. 2. Def. 2. relates; and this at worſt i; 
our Caſe: for all that can be alledged agaiuſt thi | 
Unfortunat Gentlewoman,is,that he way, of a ſlon 
& dull H. n bia ORR theſe; Hy 
Conde vapouts being do their Splits, W 
een are to theSra,, hich though they Diſturd 

em for 2 while, yet cannot they hinder then 
| from returnipg fully to their former Caim. 
| _ Before I come to clear, that: ſne: way not; Furt | 
[ 2 | rdihips will be-plealed;taknow, thi 46 
| or 48 defingd to bg Dementia cu, M NN 
rene, ASD: Vb bend K . 
P Fur igſerun 


Qs 
KK, 


4 7 
- 


| 


LY 


I: — 
i} (ju þ 1 il 0 3 — AA — ws. a — — ne 


( 89 ] E 
Furisorum, p. 6. In Law he is ſaid, omni intelle 
on WM Gu carere, I. 14. ff. de offici Preſid. qui nec ſcire 
ver diſcernere pateſt, I. 9 ff. ” 7 —_ qui caret 

24; WM fe, l. 7. G. 9. quib. ex canſ. in prf$2/s. qui caret om. 
7% LS aan a | ; | 
Prudence is Qualit as quæ ineſſe debet, ideo nemo præ- 


an 
ne WY ſamitur Furiiſus, ſed potius Sane Mentis; and two 
at witneſſes, Deponins de Sana Mente, are prefer- 
et ¶ red and believed more than a hundred who Pe- 
. pone upon Fury, Men, Lib. 6. Preſump 45. 

u layers divide tory, 77 cent inuum, ubi animus 
to ei ui mentis git. diane ſ ner accenditur, © 
d WW interpilatum , ſeu intervallatum , %i Dilu- 

1, MM cida habet Intervalla, quwum Furor, habet 
r WH /ndicizs, & qe Morbis nin, ſine Laxamento aggre- 


ditur, I. 9. c. qui Teſt. facere Poſs. & quos Furor 
ſtimilis ſuis variatis vicibus accendit, I. 6. C. de contr, 
et. in whom Fury is but ap Ague: H adneſs is but 
a Diſeaſe in the one, but it js the Temperament 
and the Complexion of the other; in the one the 
Judzmenit is but darken'd as by an Eclipſe; but 
in the other, it lyes like the Cimmerians under 
a conſtant night. That this was not a continued 
Fury, is clearly proven; for the Depoſitions 
5 bocar, that ſhe was only Sciz'd with theſe fits that 
rroubled her, twice or thrice in a year, and that 
» {W*tother times ſhe had, non ſolum Remiſſionom, ſex 
t Adumbratam Quietem, ſed etiam Intermiſſimem & 
Kecipiſcent iam integram, for they Depone at other 
times, ſhe was as well as Gentlewomen are, or 
ought to be. 5 : 
That which is contended then is only, that the 
Lucid Intervals are notsclearl- proven, at leaſt it 
not proven that ſhe at the time of the Subſcri- 
| 
| 


bing that Aſſignation, and for a conſiderable 
time 


. 2. if, de Judici, And becaue 
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time bore and after, was in a Lucid Interval 
but the contrary will, I hope, appear from thei 

Poſitions, | SIP 0 
Firft, by the probation it will appear, that ſhe 
was never Mad and Furious; for ſhe at no tim: 
wanted all Senſe and Judgment, albeit ſhe wx 
at ſometimes oppreſt with an Ovcr:iowing and 
Abounding Melancholy, which Diſtemper differ 
clearly fromMadneſs,asZacheus obſerves very well 
lib. 2. queſt. 9. MelanchoJict | faith he ] ſunt n. 


midi & merentes vel riaiculi; Furioſi vero in pep ap 
tuo motu audaces, acprecipites. And it will appear Law 
from the probation, that ſhe went to Table, to que 


the Church, and to all Societies, which is not 

allowed to Mad People; that in her Fits, ſhe did 17 
only laugh and ſing: and when ſhe did begin to 

talk idlie, the leaſt fign would have made her te 
cover herſelf, which is a clear ſign of Melancho 

Iy, but no ways of Madneſs. And the Father ul, 
who beſt knew the condition of his own Daugh 
ter, was ſo far from thinking her Mad |. as is pre- Ai 
tended.) that he left her a conſiderable Portion, WF”. 
which implyes not only a Liberty, but an Invite Wie, 
tion to Marry 5 Whereas, if he had thought het inT; 

Mad, doubtleſs he had only left her an Aliment, . " 

but no Portion, and would have recommended, pro! 
that ſhe ſhould not Marry; for what Father de- We. 

fires to have his Family Diſgraced,by giving out: N con. 
Mad Daughter? And the Phyſician alſo Depones, pea! 
that ſhe was only troubled with a Melancholy; inte 
which Humour; though when it boils over, vil the 
occaſion great Diſtempers, yet, that ſtock of v. prior 
pours being ſpent, the Brain returns, or rather con- fo 
tinues, in its natural and exact Temper. The 
4 F a 


913 


2. The Witneſſes who Depone can give no ſucl: 


count of their cauſa ſciemtiæ, as can infer Mad- 
neſs, for ſhe being, as they confeſs, always remo- 


ed to her Chamber, when her Diſtemper did 


her its firſt Twiliglits, they could not exaftiy 
ow that Habit of the Mind; that is neceſſar to be 


own in ſuch Caſes; Whereas, the cayja ſcientiæ 
they give, is, that they heard her commonly re- 


pute Mad: And one Depones, that paſſing by her 


Chamber-door, he fav her laugh and ſing, and 
heard her talk idly, which was too tranſient a way 
to know the nature of a Diſtemper, which the 
Law ordains to be known by Conference, and fre- 
quent Converſation. un 
3. Albeit in Law, Semel Furioſus ſemper præ ſumi- 
tur in Furore perſtitiſſe, yet when Lucid Intervals are 
once proven, as is very clearly proven here, Que 
Aan erat, pot ius e ilucido Inter valla, 
um in Furore geſtum, fi actus ita geſtus fuerit, ut 
mllum Stultitiæ ſignum appareat. This Maſcard. 
15 for a rule, concluſ. 825, and there he cites, 
aud, de 
mentun facere prſdunt 3 and Covarr. de ſponſal. parts 
2. cap. 2. And thus the Roman Senat decided of old 
in Ieſtamento Tuditani, cited by Val. Max. lib. 7. 
cab. 8. So that albeit where the Intervals are not 
proven, it is requiſite, that adus ſapientu, and 
the condition of the perſon before and after for a 
conſiderable time, be proven, to make the act apy 
pear to be wiſely. done; yet, where the Lucid 
Interval is proven, aus ſapienti conventens,. for 
the preciſe time is ſufficient, for elſe the proving 
or Lucid Intervals ſhould be unneceſſar, ſeing 
though pri»y Lucid Intervals were not proven 
yet it would be ſufficient, that the Act were 47u 
ge | ſapientis, 


ciſ. 143. Jaſon, ad l. furiꝛſum, C. qui Teſta- 
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ſapientis, for that per ſe is excluſive of Madneſ,, 

4. The Nottar doth aſſert in the Aſſignatio 

t at the time ſhe was of a ſound Judgment, will 
on which certainly he would have Depon'd, hy 
he been alive, ſo that he is now a proving Wi 
neſs: and Froman. p. 81. thinks the Nottars Air 
tion in ſuch a caſe of great Moment. But abou 
all, that which convinces me is, that Sir Toy 
being interrogat upon his Oath, whether he be 
liev'd ſhe was then of a ſound Judgment, dot 
Depone Affirmative, and though this be only a 


* * 


of its own nature, rather a ſign of Madncls, tha 
of Prudence; ſęing ſhe did not read oyer the 
ſignations which ſhe Subſcrib'g, and ſeing ſheg 
pliged her ſelf therein, not to Marry without he 5 

athers Conſent, and that ſhe therein alter" 
that Deſtination made by her games . 
It is Anfwered, that at the time of her Syb:cti a 
bing that Paper, ſhe deſired that a Nottar migl n 
Subſcribe for her, hecauſe ſhe could not write te 
and when the Nottar told her, that ſhe behoyei 6 
to Subſcribe her ſelf, elſe the Paper would be nul p fr 
ſhe called for it then and Sub{cribed the ſame": 
which ſhew that ſhe could realon and deducene”e 
Conf quences, and that ſhe deſired carneſtly ui 
have her Brother ir Thomas ſecure of what fte 
did; and albcit Women cap | becauſe of thei 
Sex and Imployments ] ſhow but little Sagacit) 
yet in this ſhe diſcoycred glu ſapientis, as wel 


as ſoptent bungen. Hung allgig it he vot proved 


| Oath of Calumny, yet it is equivalent to an Oat nd 

[ of Verity, nor do they differ; Nor could Ane 

Oath of Verity be more expreſs, and ſo not mor" 

Rs... | 1 a5 | 
"3 And whereas it is contended, that this Ad wa 
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at the Paper was not read over, yet ſince the con- 
ary is not proven, it muſt be preſumed to have 
en done, per argumentum d ſolitts, And ſeing Sir 

Wm was the eldeſt Brother, & had entertained 

och her and her Mother, it was moſt reaſct able 

at ſhe ſhould have left him her Eſtate, being 

e Stock of the Family; and ſhe being bred up 

a kindneſs for him by their Mother, whote 

oice ſhe was obliged to approve, being then in 

ne Family with them, and her only Parent. 

nd it was mcſt juſt, that her eldeſt Brother co- 

ing in place of her Father, ſhe ſhould have ta- 

en his Advice in her Marriage: which Advice 
25 not in Law binding, nor would ſhe have fal- 
n from the Right of her Provifion, though ſhe 
ad retuſed his Advice; ſo that in this ſhe ho- 
oured her Brcther, and pleaſed her Mother, 
ithout pre jud ging her ſelt. 

Secure then n Lords] in this Precedent, 
ur Names againſt Infamy, and our Eſtates againſt 

ie Lubricity of Witneſſes, and Arbitratineſs of 
udges; and give not occaſion to Witneſſes in one 


oſterity : And gratifie not the Avarice of a Bro- 
er, who digs up the Aſhes of his De funct Siſter, 
d find that Sacrilegious Prey, which he hunts af- 
r: but let him ſee by your Sentence, as an Ears 
eſt of Gods juſt Judgment, what he deſerves whe 
als his Brother 4 fool, much more, who for Mo- 
ey takes pains to prove his Siſter ſuch. 


This Caſe was ſubmitted to Lords, and the Sum 
46 divided equally by them, as avbiters, 
For- 
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ct, to perjure themſelves, and ruine us and our 
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for the Laird of Ailloun, againſt ties 
5 Lady Miltoun, Novem. 1669. E 

"= e ver! 
SIXTH PLEA DINGPF* 


In what Caſe a Sentence niay be reduc'd,by a Reprob 
tor of the Dep»ftttons of the witneſies whereupon the 
Sentence was jounded, and by what Probation Sen- 
tences may be Rebrobated, 


[ Tremble {My Lord) to think, that det. 


Fortunes ob thebsſt of His Majeſties Sub. 
jects, ſnould be, by the Fatal Neceſſity offi 
our Law, laid open to the Malice and Avarice o 
the meaneſt, and worſt Witneſſes: And though 
we know, there be thon7:nds who would hazard 
their own Damnation, t) ſatisfie either their Re- 
verge or Avarice; yet it any two of theſe WI. 
neſſes, ſhould conſpire to ſatisſie their Deſigns, 
either by Deponing that which is abſolutely falle, 
or by Concealing what is really true, to the 
Ruine of our Lives or Eſtates, it is pretended, 
that our Law hath invented no civil Remedy 
This | my Lord |} were to make the Law autho- Ain 
rize the Robbing of Innocents, and to ſuffer noi i 
man to poſſeſs his Fortune, longer then two Rai 
culs pleaſes; Wherefore, it is my Defign, to Vin pe: 
dicat both our Law, and my own Client, and to... 
ſhow that your Lordſhips Juſtice is appointed as ici 
City of Refuge, and that you can, by your Re tn 
robators, defend us againſt their Depoſition. 
Rat becauſe this ſubject hath been but very unfre 


quently} - 


Menne 
| 9259 
cxtly and darkly handled, amongſt us, albeit 
ere in it very much both of Intricacy and Con- 
ment; 1 hope your Lordſhips will allow me 
he much more — ; and ſeing ex facło jus ori- 
| ſhall, to the end the point of Law may be 
»hetter underſtood, thus open to you the mat- 
of Fact. 
The deceaſt Laird of Miltoun, did match him- 
Mina ſecond Marriage to this Lady, to whom he 
d, with the greateſt part of his Eſtate, give his 
jefllouſe in Joynture; & after his Deceaſc, ſne ha- 
ag married 7obhn Maxell her preſent Husband, 
ey did take as much pains to deſtroy the Houſe, 
the Law obliges them to take in preſerving it; 
ich Abuſes did put 2 Neceſſity upon Sir John 
teford my Client, to whom the Eſtate belongs, 
Sen and Heir to the deceaſt Milteun, to buy the 
d Maxwells Right, which he had to her Joyn- 
re jure mariti; and after that her Husband and 
e had received a ſufficient Price for it. they 
denter upon an unworthy Deſign, of retaining 
th the Land and the Price; and in order there- 
, It was Plotted, that the Husband Maxwell 
ould go off the Countrey, and that this Lady his 
ife ſhould purſue a Divorce againſt him, as ha- 
0s committed Adultery; During the Depen- 


| in Conſequence of the Reduction of the jus 


pear, and object againſt the Witneſſes, who 
re led to prove the Husbands Adultery, and 


ereſhons;, but he was net admitted, where- 
ly - | upon 


*z 


ce of which Proceſs before the Commiilars, - 
ding, that the Reduction of this Right (which 


att vas chiefly aim'd at, Miltoun offer'd to 


ich Witneſſes were perſons known to be of ve 
torn and unſound tame, and very lyable to all. 
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prob, teftium, num. 2. Quad ſi actor paratus fit jurare 
quod ad hac, ex malitia non procedit, vel qua 0 
Publicationem, didicit id quod nunc objicit, tunc aud 
tur ſine proteſtatione ;, and cites for this, cap. fre 
ſentium extra de 2 | 

The Lady finding her ſelf in hazard to loſs bol 
her TJoynture and Reputation be the event of tui 


Purſuit, ſhe now alledges, that theſe grounds « 


Reprobator are not relevant, nor receivable; | 
Becauſe when Witneiſes are ſworn, they are pur 


ged of partial Council, of the Receipt or Expe 
dation of good Deed ; ſo that this being res hadi 


ws jurata, it cannot be thereafter ſcafch d int 
by him, who refer d the ſame to Oath, & den 
* juramentum, nam dum detwlir. tranſegit. 2 Thou 
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the Corrupter or Suggeſter may be puniſhi'd pang 
fal/i, yet the Sentence pronounced upon theſe De 

ofitions, can never be reduced; 3. It this were 
allow d, there ſhould be no end of Pleas, ſed li- 
tes eſſent immortales; for the firſt Witneſſes might 
be reprobated by other Witneſſes, and thefe by 


— _ ww * 


others, and theſe by others; & fic daretur pro- 


greſſius in infinitum, 4 Though corruption were 
receivable, yet it were only probable by the Oath 
of him who obtain'd the Decreet. 

Before I come to make particular anſwers te 
the difpculties propoſed, I ſhall remember your 
Lordihips in the general, that Probation being 
defined by Lawyers to be, fidem facere Fudici, to 
convince the Judge of what is alledged, Probate 
on by Witneſſes is no infallible, but only a pre- 


ſumptive Probation ; for it is founded-upon no 


other warrand, then that it is preſumable, that 
two di{-intereſted perſons will not, by looſing of 
their own ſouls, gain any thing for a third Party 
ſo that this kind of Probation ſeems rather to be 
mtroduc'd by neceſſity, then choice. And albe- 
it at firſt, when the fear of a Deity did ſway the 
World, and before men had abſolutely loft their 
primitive innocence, and in place of it had lear- 


ned thoſe Cheats and Falſhoods, which have 
grown up with time; that Probation ſeem'd to 
Je very well founded, and two Witneſſes were 


ſufficient in all Caſes:yet, Lawyers finding Infideli- 
ty daily to grow, have accordingly daylf leſſened 


heir eſteem of that proof; ſo that the civil Law 
| did begin to require ſometimes five, ſometimes 


leren Witneſſes : our old Predeceſſors eſtabliſh's 
Aiſizes of fifteen ſworn Neighbours, who becauſe 
ge) were both Judges and Witneſſes, had liber- 

E dy 


| 447 


98 
ty to allow as much 5 he? Depoſitions of Wit 
neſſes, as they thought fit; aud thereafter, upy 
further experience, it is ſtatute with us, that n 
Witneſſes can be received in Cafes above a hw 
dred Pounds: and in Vd, Italy, and ſever; 
other Countries, the Depoſition of Witneſſes cu 
not prove a crime, and are made no further uf 
of, then to ſubje& to the torture, the perſon x 
gainſt whom they are led. 


theſe Depoſitions, even in theſe Caſes when the 


are neceſſar, ordained the puniſhment of Perju Þ 


ry to he i-vere, ob vindictam publicam, and 4. 
lowd an Action of Reprobator for redreffins d 
te Parties wrong'd, ſuitable to the two wrong 


nies z in the one whereof they prejudge the Com. 
mon-wealth by the example, and by the other, 
the private Party, in the Depoſition it ſelf. 


Reprobator is by Lawyers defined to be, an 2 
Aion, whereby the Judge reſcinds a former Ser | 


tence, becauſe of the falſeneſs of the Depcfition 
or becauſe of the corruption of the Wi tneſſes. An 

the Depoſition of every Witneſs hath in it tut 
parts, viz* Initialia teftimonioram, (& difta teſtium 
Initialia teſtimonisrum, are, the previous circuſt 
ſtances premiſed by the Practique te the Depoſ 


tions, whereof the chief are, Whether the Path 


be married? or what age they are? where the 
dwell? c. which would be very impertinen 
Interrogators, if the Law did not intend to mak 
uſe of theſe, as marks, whereby to try fi 
faith and truſt of the Deponers. The e arelike 
wiſe other Interrogators, which, though the 
be uſed as Initialia, yet certainly are Eſſent 
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( 99 ) | 
and grounds of Reprobator, though the Witnel- 
ſes do not at all depone upon them; ſuch as, 
Whether the Party hath ſuggeſted to them what 
they ſhould auſwer ? or hath corrupted them? 
yet, the Parties uſe ordinarily to depone, if they 
get good deed, or were inſtructed. The dids 
teftium are the body or matter of the Depoſitions, 
which relate principally to che thing contraver- 
ted; and albeit ſome Lawyers diſpute, whethe 
the Depoſitions of the Witnciſes can be reprc- 
bate quaad didta teſtium? becauſe the Witneſſez 
are there conteſtes, and when two of them agree 
in one, to reprobat theſc were in effect to over- 
turn a formal Probation ; yet in initialibus they 
are not conteſtes, but every one depones ſingly up- 
on what concerns himſelf, and is likewiſe con- 
cern'd himſelf in what he there depots, ſo that 
in theſe, both ſingularity and intereſt derogat 
very much from the truth of what is depon ; 
and in this caſe, I intend not to quarrel the a 
Ea teſtium, but the initialia tejtimonioruums 

Theſe grounds being laid down, my anſwer to 
the ſirſt difficulty is, that the fit᷑ſt detence,where- 
in it 1s contended, that the Witneſſes having 
been interrogat, whether they were brybed or 
inſtruted ? and having denyed the ſame upon 
Oath, their Depoſitions cannot be now reproba- 
ted, upon the heads of ſuggefiion or corruption, 
!S moit irrelevant, for theſe rexfers; 1. The 
Party againſt whom the Witnelſes are led, hath 
no time allow'd him to encuire wie the V itneſ- 
ies are, who are to be led. and thenzh he have 
relevant objections, v. 2. it he be inform'd, that 
they are inſtructed or corrupted, he muſt inſtant- 
ly verifie theſe objections, els they are net recei- 


able 


CD 
vable; ſo thit to deny him the liberty of cauſin 
the Judge purze the Witneſſes, by their Oath, c 
any ſuſpition, were in effect to take from the Par. Þ 
ty his greateſt ſecurity; and ſure, no perſq 
would defire that purgation, if he thought the 
he would be thereby cut off from the benefit o 
Reprobator. 2. It this were allow'd, it were caſt 
do cut off all Reprobators ; for the leader of th 
. Witneſſes might ſtill cauſe purge them, and ot. 
times the Judge doth it, e proprio motu; neither 
15 it marked in the Depoſition, whether the wi. 
neſs is purg'd by the Judge at the deſire of the | 
Puriuer or Defender, but fingly, that he being] 
interrogat, depon'd, (. So that in this caſe the 
perſon, againſt whom the Witneſſes are led, 
ſhould be prejudg d without any act of his own 
3. Though a Witneſs have purg'd himſelf of par 
rial counſel, yet if he depone falſly, he may be 
purſued by him, azainſt whom he depon', 
tor perjury 3 Ergo, it is much more competent to 
the perſon, to purſuc Reprobator in ez 
for Reprobator being hut a civil Action, is far 
leſs dangerous. 4. 7: 1mentum purgat ionis is not] 
juramentum deciſivum, and is taken, as Lawyer | 
tav, nm ad finalem derthinem, fed ad majarem cui. 
:elam, and being intro.inc'd for the advantage! | 
the Party againſt wi:»m the Witneſs is led, It | 
were moſt unjuſt that it ſhould be detorted to hs 
prejudice. $s* A Witincls who purges himſelf of 
partial counſel, is but unics teſtis, and depones 
upon his own innocence, and conſequently doth | 
not prove; and it were moſt unjuſt, that he 
ſhould in that caſe be better heliev d, then two 
famous Witneſſcs om exceptione majores, and who 
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depone upon his prevarication; and if this os 
edge 
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Iiedge were given to an Oath of purgation, it 
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would tempt men to lead debauched Witneſſes, 
and them; when they are led, to depone arbitra- 
rily, knowing that they can by their own Oath, 
clear themſelves of any thing that might be obje- 
ed agamſt them, and that the Oath which they 
give, cannot only ſecure tlie rarty for whom they 
depone, bu: themſelves againſt all hazard. Ard 
laſtly, Lawyers who have treated very largely of 
this lubject, have made no ſuch diſtinction as this, 
but on the contrair, by doubting only, whether 
dia teſtium can be reprobat, becauſe the Witneſ- 
ſes there are conteſtes, as ſaid is; they clearly ine 
ſinuat, that in all cafes, where the Witneſſes are 
not conte tes, their Depoſitions may be reprobat. 
To the ſecond defence, wherein 1t is contend- 
ed, that the effect of a Reprobator is not to re- 
duce civily the Sentence, nam ſententia ſemel lata 


pro veritate habetur; but that the only effect of it 


would be, to puniſh the Parties Corrupters, or 
the Witneſſes corrupted, by a criminal Sentence, 
To this it is anſwered, that the alledgeance is con- 
trary to the grounds of allLaw, and to the opinion 
of all Lawyers, 1. A Reprobator is in their opi- 
nion, ſpecies roviſimis; as is clear by Farin. Du- 
rardus, praclica Ferarien, and many others, and 
Neviſio, in the dialect of Lawyers, is the ſame 
thing that Reduction is with us. 2. Seing Wit- 
neſſes wrong both the Common· wealth by the ex- 
ample, and the privat Party by the Depoſition, 


and ſince it is very juſt, that every wrong ſnould 


have a ſuitable remedy. and ſeing the prejudice 
done by the example, is only remedied by the 
criminal Action: it is neceſſar, that the Party le- 
ſed ſhould be aſſiſted by a civil Reduction: and 


E 3 2 
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it ſeems very unjuſt, that 05 Witneſſes ſhould by 
puniſh'd criminally, and that it ſhould be acknoy. 
ledged, that the Party was wronged by the fille 
Witneſſes, and that yet the loſs thould not be re. Rept 
pair d. 3. Per I. 33. F. de ve judicata (which! Judg 
may call the Fundamental Law of Reprobators ) NCivi 
It is clear, that both a civil and a criminal reme ¶ prin 
dy are granted the one, in theſe words, remſe & foun 
were vindica, and the other, in theſe words, i | ved. 
integrum reſtitue. The Law it fclf runs thus, | 

Hadrianus edf14 per libe lum a \ulio tarentine, & I yers 
judicante eo, falſts teſtimoniis, ernſpiræt inne adverſa- W tur, 
riorum, teſtibus pæcunia corrupt is, religionem judicis I Wit 
eircumventum eſſe, in integrum cauſam reſtimendam; ¶ loss 
in bac verba reſcripſit, exemplum libelli dati mihi 4 FM Dec 
Julio tarentino, mitti tibi juft, tu, ſi tibi probaveris, I foui 
conſpiratione ad verſariorum, & teſtibus pæcunia cu. by 1 
ruptis, opprefium ſe, Q rem ſevere vindica; and 
ge d Tudice, tam malo excmplo circumſcripto judicu· ¶ duc 
ra ſunt, in integrum reſtitue. Which is likewiſe nell 
confirm'd, per I. ſi quis c. de adult. Et ita volue- [8 den 
runt Alexander, conſil. 148. 77 Lud. Bologn. cn 
fl. 3. And by our Practique, Sentences have tha 
been reduc'd, and the Party repon'd, when the ¶ ſho 
Depoſitions whereupon the Sentence proceeded, I por 
were cynvelld by a Reprobator ; clear 1nſtances 
whereof are to be ſeen, the 23, of June, 1633. thi! 
and 22. of Decenber, 1535. And upon the, 5. I us 
of March, 1524. in an Action of Reprobator rat- ¶ call 
»d dgainſt a Divorce, it wis found, that the offe- Wi 
ing ta corrupt one of the Witneſſes, was ſuſc'- per 
ent to re luce the Decreet ot Divorce : Where- the 
as, here it is offered to be proven, that both the ſes 
Witneiles were corrupted, and “ the Depoittion I ed 
could not be quirreled in order to a civ:! effect, ¶ Bu 
* | | there | 


— 
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pers ſay, thatteftes reprobaty pro now teStibus haben- 
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there needed no Reprobator at all; for the Cri- 
minal Action of Perjury would reach tho other 
effet, and the Lords of Seſſion, before whom 


EReprobators are intented, would not be at all 


\ 


3 


judges competent. 4. This opinion, both of the 
Civil and of our Law, is founded upon very juſt 
principles; for the Sentence being in that calc 


founded upen the Depoſitions, Mele being remo- 


| 


ved, the other ſhould fall in conſequence, nam 
ſublata cauſa, tellicur effectus; and thereiore, Law- 


tur, Durand. ibid. and to allow a Decreet after 
Witactſes were reprobat, were in effect, to al- 


low a Decreet without Probation. 53. When a 
cercet is founded upon a Writ, if that Writ be 


found faiſe, the Sentence is reduced; as is clear 


by the whole Title, Cod. Si falſis inſtrumentis, & c. 


and thereſore, much more ſhould Decrects be re- 


i 


that this would progredi in infinitum, and there 
ſhould be no end of Pleas, which objection is pro- 


— 


* 
thing, will prove that no Perjury ſhould be pur- 


"Sin... 


duced, depending upon the Depoſitions of Wit- 


neſſes which are reprobat, there being at leaſt ea- 
dem paritas rations, 


As to the third difficulty p1opoſed, which is, 


pon'd by Abbas, ad cap, propeſuiſti de probat : It is 
antwered, that this Argument, if it prove any 


lud, nor proven; becauſe, it is urg'd in this 
cale, it may be urg'd there likewiſe, that theſe 
Witnetſes who prove the Perjury, may be proven 


perjur'd by others, and theſe by others; and by 


the fame argument alſo, we ſhould have no Aſſi- 


les ot Error, hecauſe, if a firſt Affiſe may be try- 


ed for error, why not that Aſſiſe by another, &c. 


Put this athiculty is caſily ſav'd, for Reprobators 


ih ould. 


— 
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Honld not be ſuſtain d in all caſes, and it is on!z 

remedium extraordinarium ex nobili officio provenien; 

and ſhould only be granted, when the reaſon 9 
Reprobator is found moſt relevant, and is offereq | 

do be proven by Witneſſes omni exceptione majores; 

and to deny it in that caſe, were great injuſtiee 

As for inſtance, if I ſhould offer to prove, tha 

albeit it were proven by two fellows, that 7 mar. 
ried Bertha in Paris ſuch a day, whereas I offereq | 
me to prove, that the ſame day I pleaded betor, | 

your Lordſhips in this Houſe, and which were 

norour to all your number, were it not unjuſt to 

' _ :efule to reduce a Sentence, which were found. 

2d upon that firſt Probation ? 7 

It is moſt groundleſly alledged in the laſt place, 

Hat thonth corruption of Witneſſes were alloy. 

ed to be reprobated, by an Action of Reprobator 

intented before a Deciſion in the principal Cauſe; 

yet no Reprobator could be purſu d, after a De- 
breet obtain d in the principal Cauſe; for els uo 

' /fingular Succeſſor could be ſeaure, ſince his Right 

ight ſtill be reduced or reprobated by Witne- 

s, and fo Sentences could be no ſufficient Securi. 

ty to fuch as were aſſigned to them; as alſo, peſt 

publicata teflimonia &. ſententiam, the loſſer of the 
Cauſe ſhould ſtill intent Reprobator, knowing 
what the Witneſſes depon'd ; at leaſt the corrup- 
tien of the Witneſſes, ſhould not be then probable 
any other way, then by the Oaths of the Corrup- 
ter himſelf. To which it is anſwered, that Re- 
prebators are in Law allow'd, as well pat ſententi- 
am, quam durante primo proceſſu, as is clear by Fart 
nacius and others; and there is no hazard of the 
publication of the Teſtimonies, becauſe the que- 
ſion is not, whether the Teſtimonies C ** 
| 0: - wn 
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um can be reprobated ? tor that is not here con- 
tended, but whether tlie initialiu can be reproba- 
ted, which initialia uſe to be interrogat in preſence 
of the Parties, and ſo there is no hazard of pub- 
lication there: nor did cver any Lawyer alledge, 
that corruption was only probable by the Eerrup- 
ters Oath, and this were moſt unreaſonadle, as 
will appear from theie Arguments, 1, Corrupti- 
on is facti and falleth under ſenſe, and theretore 
is of its own nature probable by Witneſſes. 2. 
Corruption could cait or ſet a Witneſs, before he 
were examined, and co Caſu would be probable by 
Witneſſes, why nothen after he has depon d? 
for by our Law, as hy the CVI, never proventen= | 


tia ad notit iam  emergentia, ale recerrtyle and 
probahle, eodem moa9 & oraine, as they ought to 


have been, if they had been tvuner known z\and 
ſeing all objections againſt Witnetles, are only re- 
ceivable with us, if they be preſently proven, it 
were unjuſt not to admit emergent Object ions or 
Froofs. 3. This were to make Witneſſes moſt Li- 
centious and Axbitrary, for the Parties may give, 
and the Witneſſes take bribes, ſub. ſpe impunitatis, 
it they knew that they could not be fouud out, 


but by their own conteſſion, end in effect this 


were to allow Perjury, and to invite men to it. 
4+ It is moſt preſumable, that theſe who have 


brib'd, will perjure, and ſo their Oaths cannot be | 


believ d; and theretore, the Law muſt either de- 
clare, that corruption is no ground of Reprobator, + | 
els thatit is probable by other Witneſſes, and me- 
dia probandi, then the Oaths of the Bribers, or 


bribed. It was never denied, but that a Decreet 
obtain'd by colluſion of Advocats er Clerks, might 


be reduc d, upon full u r ot the colluſion | 


— 


Ly {te Oaths of thele Advocats'or 15 ke, elſe am 


1 


of cſe by compearing, or omit! c 
#521; bind one hundred thoufand Pounds upon 
any of the Liegcs . and ince it is conteſt, that 
the Civil Law and tie Dectors do in this cale a. 
low probation by W itneſſes, I ſee not why our 
Law ſhould not adi it. They were as. Zealuus 
for the Authority 657 Sentences, as, we are, and 
Perjury is more fred uent now than of old; ani 
theuzli our Law di gi not allow probation by Wit 
neiics, in caſes abo: c one hundred Pounds, yet 
ther Law was only niade to regulate the original 
z htium of Vebts in the firſt inſtance, but not the 
regt ting Sentences. And it were againſt rea- 
ſor & ut ice, that a Decreet that was obtained upon 
the Depoſitions of Witneſſes ſhould not likewile oc 
quarrelable upon the Depoſitions of other Witnel- 
fes proving corruption, theſe reprobating Witneſſes 
being above cxception, & ſuch perſons as the Judges 
may think fit to admit, whoſe choice will in thi 
caſe, cut off the hazard of a proceſſ in infmitum: 
Seirg i: is not probable, that Judges wil] allow any 
luch perſons, as may endanger the intereſt of him 
agaiuſt whorn they are led, this power can be no 
Where more ſecurely depofitat, then in his Illu- 
ſirious Senat, whoſe frailty is much leſs to be Jet- 
tous'd, kn is that of Witneſſes; and though the 
conſtitution of a Debt cannot be prov'd by Wit 
neſſes, uhere there is no other probation; yet it fol- 
leus not. that a Decreet founded upon a matter o 

fact, & upon the Depoſitions of Witneſſes, may not 
be taken away or reprobated by other Witnel- 
ſes: for,hauch where Debt is lawſully eonſtitute,it 
cannot be taken away by Witneſſes, yet the caſe 
here contraverted is, whether theDebt was on 


xs 


Defence. 
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ly conſtitute? and the alledgeances are corrupt n, 
alibi and other matters of Fact; & though abecreet 


has interveen d, yet that doth not ſo alter che nature 


of the thing, as to make it leave to be a matter of 


Fact, and the Defences emergent, ſince tie Decreet 
and matters of Factare ſtill probable by W itnetſes. 
It is unjuſt, that what was firſt purchated by 
Witneiſes, ſhould not be tryed by the Depoſitions 
of Witneiles, Eum debet Y, incommodum, quem 
ſequitur cmmod imm; & nihtt e ram naturale, quam 
unumquaRque eadern mod rcjolut, quo colligatum eſt. 
And as when I purſuc upon a talſe Bond, the 
falſhood of that Bond is to be tryed by Witneſſes, 
our Law doth not force tne Defender to reter the 
truth of the Debt, or of tae matters ot Fact, to the 
Oath of the Purſuer : Even fo, when a man 1s pur- 
ſued upon a Decrect, which is obtain'd upon falſe 
grounds or Corruption, why ſhould our Law force 
me to reter the truth to the Purſuers Oath? 

ure, it ever Reprobator was granted, it ought 
to be in this caſe; wherein my Client offers to 
prove, that this Lady ( whoſe Sex I am loth to 


wrong iu her perſon did bribe theſe Witneſſes, 


and inſtructed them verbatim what they ſhou d de- 


pone; this is offered to be proven, not only by 8 
their own conteffion, but by the Depoſition of ma- 


ne, wh» are more numerous, and more famous, 
tnuzh their own confeinn proves them to be vac- 
cillatt av faithleſs Raicalls. and who though. 
they ſhul4 nor be believ | in any c2ſe, yet ought 
to be believ'd as well in this retraction, as in their 
firſt Devotion, and who can enervat, though they 
cannot aſtruct, their own teſtimonies.: and this 
probation ouzht to be recerved, againſt the De- 


p oſition of two Villains, who ſtand condemned by 
FL 
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en fame, which is ſufficient to hinder them 


from being Witneſſes omni except ione majores, and 


are condemned by the Kirk-ſeſſion for keeping 


Baudy-houſes, wherein they have ſhak'd off that | 
tear of Sod, which is the ground of the Faith ne | 


give to Witneſſes, and have learned by pimping 
perſons, to pimp Pleas, Iam here in defence of: 


+ Marriage,que eſt cauſa maxime favorabilis, and the 


diffolution wherect requires a probation de teſies 


' ornni exceptione majores; and it is very probable, 


that a woman who is fo impatient in thoſe holy 


Bands, and ſo malitious againſt her own Husvand, 
as to aſperſe him with every thing that may leflen 
his reputation with your Lordſhips, would not 


ſpare to have dealt ſo with the Witneſſes, as might 


heſt effeRuat her deſigns, knowing that if ſhe pre- 
| rail'd not, ſhe behoved ta return to the Society of 
2 Husband, whom ſhe had ſo highly diſobliged, 


to mils the enjoyment of that Jointure, which ſhe 
ſo ardenfly expected; and to be juſtly branded, 


for having ſo maliciouſly and cauſcleſly defam'd 


ſo ſacred a Relation. 


The Loras ſuftain'd the reaſons of Reprobator 10 bt 


' 2rovenby wiznefles, omni exceptione majores, 
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For the Lord Balmerineck, aginſt the 
Lady Ceupar, Feb. 1670. 


SEVENTH PLEADING. 


made by 4 man, in favours of 


— 


Haw far a Diipofition, 
oh Lady, of his whole I 
ame in lecto ægritudinis. 


M : Clients (My Lord Chancellor ) this 


day, are not the Lord Balmerinoch only, 
but all ſuch as either may be Heirs, or 
Husbands; And by how much greater 

their Eſtates are. by ſo much the more they are 
concern d in this diſcourſe: wherein I deſign to 
alſiſt them when they are upon Death-bed, which 
is an occaſion, at which not only their wit and 
memory leave them, but wherein they are aft de- 
(erted by all other Friends, beſides theſe who de- 
ſign to prey upon them. And I am ſo zealous in this 
ſervice, that I cannot detain my ſelf any longer, 
| irem opening to you the matter ef fact in this 

Cauſe, which may be ſaved by its very merits, 
ever any was. ; 


The caſe ( myLerd ) ſtands thus, The late 
Lord Coupar had, by his Fathers kindneſs, and out 
of the Eſtate of the Family, a conſiderable Fore 


tune beſtowed upon him, and what addition it has 
receiv d fince, is rather the product of fo confi. 


derable a ſtock, then of that Lords. induſtry : ſo 
that he having died without Heirs, . this Eſtate 
Mould bare return d to the Family, not only by a 


legal 


Tſtate, is reduceable, a4 


ES 
legal ſucceſſion, but by th rules of gratitude, Yet 
having in a ſecond klurriage, at the Age of three- 
ſcore and ten, marrieda Lady, by whom . he g0t 
no great Fortune, ſhe induc d him to diſpone his 
whole Eſtate, Honours and Title in her favour: 
and in favours of the Children to be procreat be- 


twixt her and any other Husband (the firſt bribe _ 


was ever given by a dying Husband, to invite 4 
Wiſc to a ſecond Marriage, and though a Bro- 
ther may raiſe up ced, yet we never hear, thata 
Woman rais'd up iced to her Hushand) of which 
Diſpoſition, there is a Reduction rais'd by the 
Lord Ba/merin:ch, who is Nephe to the DetunR, 
and ſhould have been his Heir, wherein he quar- 


the Lord Coupar, after contracting of that fickneſs, 
whereot he died, and as done in prejudice of him 
as appearand Heir. "= 
My Lord, I know, that Legis eſt jubere, non ſua 
| dere, and that omnium que fecerunt majores noſtri, 
' non eſt reddenda ratis; yet, this Law, or rather an- 
| ctentcuſtom, whereby perſons upon Death-bed 
can do nothing in prejudice of their Heirs, can 
| juſtifie it ſelt equally well, by Reaſon and Autho- 
rity. 13 | 
| The reaſons inductive of this excellent 1 aware 


firſt, That acter Men are ſick, their Judgements | 


gro frail with their Bodies; and the foul'ot man 
wants not only then, the pure miniſtry of well- 
Aiſpoſed Organs, but as likewiſe diſordered by 
the infection of the languiſhing body; wherefore 
the Law obſerves, lib. 2. Reg. Maj. cap. 18. verſe 
| 9: Q⁰ ft quis in inſirmitate poſitus, quaſi ad mortem, 


— 


18 


1 


rels this Diſpoſition, as made upon Death-bed by © 


| rerran ſuam dejtribucre cæperit, quod in ſanitate ſace- 
h re nolait, praſumitur hoc feciſſe ex ferwvare animi pott- 
1 4 4 us 


| i } | 
us, quam ex mentis ARES, Which preſum- 
tion ſeems to be very well founded; tor it is not 
imaginable, that any man whip is reaſonable, would 
pull down his ovwn houſe ; and Nature and Reaſon 
being the ſame thing varicd under ditferent ex- 
preſſions, he who overturns the one, cannot be 
ſound in the other, The ſecond reaſon is, be- 
cauſe men ordinarily upon Death-bed, being ſur- 
pris d with the approach, of death, and terrified 
with the proſpect of what follows it, do ſo little 
value the affairs of this world, which they begin 
now to find ſo little able to repay their criminal 
pains and love, that to evite the importunity of 
ſuch aſſiſtants, as are like vultures buſie about the 
Carrion upon ſuch occaſions, they are content to 
ranſom time and quiet, with the careleſs loſs of 
their Eſtate; and who would not buy time then at 


a dear rate ? So that this Law is the great tence of Wi 


our Sick-hed, as well as of our infirm judgments. 


The third reaſon is, the great reſpect our Law bears | 
to antient and Noble Families, who are the Gor- 


ner-ſtones of the Kingdom, to. whoſe Valour, our 
Law has oft ew'd its protection, and fo could not 
refuſe its to them. And (ure, if either the im- 


portunity of Mothers, tor their younger Children, | 
or of Wives tor themſelves, cou:d be ſucceſs. 
ful, the Heirs would ſucceed to a heavy and em- 
pry Title: and upon this conſidgration, the Par», \ 


liament did lately refuſe:toallowParentsthe power 


of providing their younger Children to ſmall. , 
Portions, upon Death-bed. I know alto, . that, Jil 
ſome add, as an original reaſon for this Lavv, the 


avarice of. Monks,and Church-men, vvho perſvva- 
ded men to Wodſet for themſelves rooms in Hea- 


ven, vyith great Donatives to pious uſes, to re- "iſ 


1 


342 | | 
ftrain which exceſs, vil, and other Kingdoms || Pe 
have taxt the value of what can be ſo beftow'd, 9 
And albeit the reſtriction impoſed by this Law, 
may ſeem deſtructive of Daminiwn, which is jus || © 
diſponendi, and that by the Law of the 12. Table, of! 
Vt ret ſuæ quiſque legaſſ ita jus esl); So that this — 
ſeems to want all foundation either in common, 
feudal, or the Laws of other Nations. Let, if ve hit 
| examine, we will find Dominium is in very many 
moe caſes than this, and in more favourable, re- thi 
ſtricted by all Laws; and that qiere!a inofficioſt T. I lab. 
ſtamenti, is founded upon the ſame reaſon with this 
Law; and that by the Laws of Spain and Flanders, 
 ((ogreat is the favour of Noble Families) Noble- 
men cannot at any time Diſpone their Eſtates, but 
muſt tranſmit to their Poſterity, what ever Lands of 


| they got from their Predeceſſors. But thoughno del 
| Nation joined with us in this Law, this ſhould ra. J dan 
| ther induce us to maintain it, as being truly a = 


| Seots-Law; and we muſt be fo charitable to our 
| - Predeceffors, as to believe, that they would not 1 *P 
| without very cogent motives, have reſtricted their 
own power of diſponing, and have receded from bh 
the cuſtom ofall other Nations ; and we ſhould 
be as care full of our fundamental Laws, as the 
Spainiards are ef their private Eſtates. And of th 
all perſons,” agamſt whoſe importunity the Law y 


. —— ͤ 1—- 


/ ſhould guard us, ſure our Wifes are the chief, ſor — 
they have the neareſt, and frequenteſt acceſſes, Y fo 
the moſt prevailing charms and arguments, and of | 
all creatures Women are moſt importunate, and 15 


| are moſt dangerous when diſobliged; wherefore e. 
the Law hath wiſely forbidden all Donations be- 
twixt Man and Wife, fearing in this, mutual love 


| aud hatred, though in modeſty, it hath only er. 


pref 


© reaſon: therefore ſuch a diſeaſe ſhould be conde- 


| 
| 


| | 


av 


Mc. PP | 
oreft the firſt. And ſure 1f this Donation ſhould 
ubſiſt, every Woman would think her (elf affron- 
ted, as well as impoveriſhed, if ſhe could not eli- 
cit a Diſpoſition from her Husband, of ſome part 
of his Eſtate. And to wt condition ſhould a 
poor Man be reduc'd, and with what inconveni- 
ences urg'd, when he behoved either to diſoblige 
his Wife, or ruine his Heir, and to load his Fame 
or his Eſtate. So that the Lord. Coupar hath in 
this, prejudg'd Husbands and Heirs, and hath vio- 
lated & jus Parentale, & Aaritale. | 
It is alledged for the Lady, that the reaſon is 
not relevantly libelled, ſeing we do not conde- 
ſcend upon a form'd diſcaſe,under which the Lord 
Coupar laboured the time of the Diſpoſition, and ÞF 
of which diſeaſe he thereafter died; Nor is ten- 
derneſs and infirmity ſufficient of it ſelf, to maia-— 
tain this Reaſon of Reduction, eſpecially in Old 
Men, whoſe Age is a centinual.infirmity, and yet 
is not by Lawyers called a ſickneſs, ſickneſs being ſ 
a preter-natural, whereas age is a natural infirmi- i 
ty. And this Law being mainly founded upon il 
the preſumption, that theſe who are upon Death- 
bed, have their Judgements and Momories ſo {if 
clouded, and diſordered by the ſickneſs which ffi 
preſſeth them, that they are either altogether dif- 
abled from doing Affairs, or at leaſt from doing if 
them judiciouſly, and according to the rules of if 
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ſcended on, as influences the Judgement, and in- 
capacitats the Diſponer to underſtand his own Af- Ji 
fairs. Whercus it were abſurd that Old Men who Ji 
keep the Houſe, ſhould be generally interdicted, 
mecrly becauſe they come not abroad, and are 
ſomewhat tender, albeit they be otherwiſe very 


\ - ripe i 
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ripe and mature in their Judgement, as ordinarly 
Old Men are, Nature having beſtowed: Frudence 


upon them, in exchange of that bodily vigour, | 


which remains with thoſe vvho are Younger : and 
it were unreaſonable, that if any Perſon were a 
little tender, and had not eccafion thereafter to 
come abroad, that a Diſpoſition made by him 


ſhould ex eo capite be reduced, albeit it cannot be 


ualifed that he died of that diſeaſe, Where- 
ore our Law having reſtricted the power of Here- 


tors ſo far, that as they cannot diſpone their E- 


ſtate upon Death - bed, in preJudice of their Heirs, | 
it hath moſt juſtly appointed, that the diſcaſe 


wherewltth they are infected ſhou!d be condeſcen- 


ded upon ; tothe end it may be known, whether | 


it could influence the Judgement or not, or whe- 
ther or not the Diſponer died of that diſeaſe : and 
in all the deciſions which concern caſes of this na- 
ture, it is remarkable, that the diſca e is ſtill con- 
deſcended upon. Likeas, by the 18. cap: lib. 2. 
Reg. Maj. The reaſon whereupon this Law is 
founded, is ſaid to be, quia tunc poſſet in mudico 
| contingent? ejus hereditatem deſtribuere, ſi hoc permit- 
teretur, ei qui fervore paſſionis inſtants, & memoriam, 
O rationem amittit. B's, | 
Io which it is reply*d, that it is libel'd in the 
reaſon of Reduction, that the Lord Coupar Diſpo- 
ner had contracted a ſickneis, before he had gran- 
ted the Diſpoſition, wiic!; is all as necetiar 3 And 
it were moſt abſurd, to think that the Yurſuer 
{ ſhould be neceſſitat to condeſcend upon a particu- 


lar diſeaſe, and deſign it by a Name: tor this 


were to make two rhyſicians abſolutely neceſſar 
in all difeaſes, fince none are preiumed to know 
the Names and Naturcs of Diſeaſes but they; and 


. 
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there is ſometimes ſuch a complication of Diſeaſes, 
and new Diſeaſes do ſo often creep in amongſt 
mankind: that hardly even a Phyſician can deſign 
them exactly by a particular Name. And it is 
very obſervable, that when the Name of a Diſeaſe 
is condeſcended upon in any Deciiions, it is not 
by the Purſuer, but by the Defender, who conde- 
ſcends upon the ſame, for clearing either that the 
Diſeaſe was not Mortal, or that it did not affect 
the Brains. But yet when we conſider theſe Deci- 
ſions, we will fivd, that if the Perion had been 
proven to have been once ſick, the Diſpoſition is 
ſtill reduced, though the Diſeaſe be not proven to 
be ſuch as could affect the Brain. Thus a Diſpoſi- 
tion was reduced, albeit it was offered to be pro. 
ven, that the Diſponer was mentis campos, February, 
1522, Robertſon againſt Fleeming, and that he 
did his Affairs. and fat at Table as at other, times: 
nor is it requiſit the diſcaſe be mybus ſonticus, pen. 
July, 1635: and 7. Fuly, 1629. The alledgeance 
of judicii minime vaccillantit was alſo repell'd, and 
a proviſion was not ſuſtain'd made to a Child, 
though the Father had only a palſie in his de, and 
lived 28. Months, July, 1627, And this is moſt 
reaſonable, becauſe the ſoundneſs ol the Judgment 
being that which is not ſubje&ed to the Senſes of 


Witneſſes, they cannot properly cognoſce there- 11 
upon, and they would in that caſe be rather Jud- Jil 


ges, than Witneſſes, For if it were otherwiſe, 


Scrvants who are the only ordinar Witneſſes that 


are preſent, would have it left arbitrary to them, 
to make the Diſpoſition valid or not, as they 
thought fit, and they might depone very boldly, 
becauſe without hazard, ſince in ſach gueſſings as 
theſe, . they might aſſume to themizives a very 


great 
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great liberty; and thus though the Law thought 


it fit, not to put in the power of the Heretor, to 
prejudge his Heir upon Death-bed, by Diſpoſitions, 
your Lordfhips ſhould by your Deciſion, put it in 
the power of Servants to prejudge them, by their 
Depoſitions. And if it were neceſſar to prove, 
that their Judgement was diſordered by the fick- 
neſs, then this Law had been abſolutely unnece(- 
far, for whatever Diſpoſition is made by any per- 
ſon, whatever condition he be in as to health, yet 


if he be not ſanæ mentis, it is ſtill reduceable; and 
as unſoundneſs of Judgement without ſickneſs in 


that caſe, were ſufficient, ſo the Law hath made 
ſickneſs without unſoundneſs of Judgement, tobe 
ſufficient in this. For, to the end there might be 
nothing arbitrary in this eaſe, where the greateſt 
of the Subjects ( ſuch as are the Nobility ) are 
concerned in their greateſt intereſt, which is the 
Diſpoſition of their old Heretage; The Law hath 
— that if the perſon be once ſick who 

!ſpon'd, the proving that ſickneſs without any 
thing els, ſhall be ſufficient for reducing that deed, 
except it can be proven, that the perſon who gran. 


ted the Diſpoſition went thereafter to Kirk. and 
| Mercat; to which none go, till they be intirely 
| recovered, and fit for buſineſs, theſe being places, 


wherein ſound men are ſtill preſumed to be ſerious, 
becauſe theſe places are not fit for recreation, and 
ſo not fit for ſuch as are ſick, and which are acts 


| that falls under ſenſe, and ſo may be deponed up- 


on by Witneſſes, and are acts expoſed to the view 


of very many : and the Heir cannot be thereby 
| prejudged, by either the want of Witneſſes, ot 
by being tyed to the depoſition of domeſtick, 
packed Witneiles ; for ſuch only are uſually on 
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mitted to viſit the Defunct (and fo are the only 
zerſons who can be Witneſſes) by theſe, who had 
kim ſo much in their power, as to elicite ſuch 
Diſpoſitions from him. 

The Defender (my Lord) finding her ſelf 
fraitned by this debate, joyns, to her former 
Defence, another, which is, that going to Kirk 
aud Mercat are not abſolutely neceſſar qualificati- 
ons of health, but it is ſufficient if the Defunct 
might have gone to either of theſe, or did equiva- 
lent deeds, whereby it might have been known 
that he had recovered his health, for that is the 
ſcope and defign why the others are condeſcended 
upon : and it were unreaſonable, that the going 
down a ſtair within Burgh, and the buying of an 


Appleata Crame, ſhould be a greater fign of 11 


health, than the riding of a Journey : ſo that go · 


ing to Kirk and Mercat may be ſupplyed by equi- 
valent acts; And the Lord Coupar did equivalent ff 


acts, for evidencing that he was in health, at, and 
after the granting of the Diſpofition, in ſo far as 
he roſe from,and did go to his Bed at his ordinar 
times, did come to Table, entertain Strangers, 
wait upon them without doors te their Horſes, ſell 


his Corns, take in his Accounts, aud writ long |} 


Letters all with his own Hand, in which Letters,he 
ſhw a former defign he had to make that Diſpo- 
ſition. Likeas, former Letters can be produced long 
prior to his ſickneſs, wherein he ſhew'd his deſign; 


whereas your Lordſhips have by former Deciſions 
found, that equipolent acts were ſufficient, as in il 
the cafe betwixt Sym and Grahame, in ann, 1647. 
Wherein it was found, that the writing of the 1 


Diſpoſitions a ſheet and a half of Paper, all with 
the Diſponers own hand, 35 ſufficient to ſuſtain | 
the i 
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the ſame, and to defend 1 the reaſon of Re. I (ot 
duction upon Death-bed : and in February, 1653, J the 
in the action Pargillis againſt Pargillis,it was found, N WC 
that the riding on Horle-backy though the Ditpo. I 4n: 
ner was proven to be ſick, and that he was ſuppor. I de 
ted upon his Horſe, were ſufficient qualifications I the 
of health; And if the going to kirk and Mercat i 0! 
were ſtill requiſit, the Lieges could never be in We 
tuto when 2 Diſpoſition is made to them, ſecinz I by 
very many men, who are in perfect health, do oſt th 
die ſuddenly, before they have occaſion to go to 
Kirk and Mercat, and when the perſons to whom 
the Diſpoſitions are made, cannot ſuſpect theres 
any need of their going there. 
But though Kirk aud Mercat were requiſit, yet 
it can be proven that the Lord C2par went to both; 
and albeit he was ſupported, yet that was only in 
a piece of the way, which was rough, and at which 
he uſed to he ſupported at other times, when he 
was in health, and was therein ſupported now, 
not becauſe of the ſickneſs, but becauſe of the way, 
To which is replyed , 1, That the Law and 
continual Deciſions having fixt upon the Eirk and 
Mercat, as indicia Sanitat is, no other acts can be 
- ſuſtain'd as equivalent; for, where the Law re. 
quires ſolemnities, ſuch as theſe are, ſolennia nan 
poj$unt per equipolentia adimplere; thus earth and 
ſtone being required as ſymbolls in Seaſins, three 
Oyeiſes at Mercat-croces, &. Acts equipolent 
to theſe would not be ſuſtain'd; & the Law having 
appointed that a Child ſhould be heard cry, tothe Ih © 
end Marriage may not be diſſolved, though the 
Woman die within year and day, the Law ſuſtains 
not that the Child was'a lively Child, or might th 
| hayecryed : for, ſaith that Law, it was of Us 
| ome 
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ae whe 
ſome certain ſign ſhould be ra upon, to prevent 
the arbitrarineſs of Witneſſes : And ſeeing it 
would not be ſuſtain d to elide the reply of Kirk. 
and Mercat, and the alledgeance of health foun. 
ded thereupon. that the Detunct was not in health, 


though he went not to Kirk & Mercatzſo the reaſon 


of Reduction founded upon ſickneſs. becauſe he 
went to Kirk and Mercat, ought not to be elided, 
by alledging that the Defender was in health, 
though he went not to Kirk or Mercatz and if 
equivalent acts were ſuſtain'd, this Law mięht be 
eaſily e ided, and the effect of it would become 
altogether arbitrary. 2. The acts conde ſcended 
cn, are not equivalent ſigns of health, to the going 


to Kirk and Mercat; 1. Becauſe theſe acts of |}; 


going to Kirk and Mercat, 'are fixt upon by a long 
tract of Decifions, and ſo are ſolennia jure recepta | 
but theſe other acts are not ſuch as have been 

found equivalent by any former Decifion : but on 
the contrair, acts of more adjuſted equipolency 
than theſe, have been repelled, when propon d 
to take of the reaſon of Death-bed ; and thus in 
the foreſaid Deciſion, February, 1. 1622. It was 
alledg'd that the Diſponer was able to go to Kirk 
and Mercat, and that he went about his Affairs. 
within doors, and came to his own Table, as for- 
merly. And though it was alledg'd upon the 
penult. June, 163 5. that the granter of that Diſpo-- 
ſitian then quarrell'd, and which was made upon 
moſt deliberat grounds, was able to manage his 
own affairs as formerly, having only a Palſie in one 
arm, which did not affect the Judgement. And 
tne 1. Zuly, 1637. It was alledg'd, that the Diſ- 
poner who had granted a Bond of proviſion to 
his own Son, had no diſeaſe which could be inpe- 

dimentum 
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dimentum rebus agendis, and that he lived 
months thereafter, and went about his Affairs, ye: Ml of 
all theſe condeſcenſions upon health were repelled, bo 
though the time of ſurviving were much longer cat 
there than here, the caſe of the granting of th- Wop 
Diſpoſition much more favourable (and indee;, all 
none can be leſs than this Defenders caſe) and ye Man 
perſons who did diſpone, of a much greater on. 
fiſtency both of health and ſpirit, then the Lord 
Coupar, who was known to have needed little 
ſickneſs, and much leſs importunity and deſign, 
was uſed in this caſe, to make him do acts both 
irregular, and unwarrantable. i 
| As to the Deciſion, Sym againſt Grahame, It i 
anſwered, that it was proven there, that the De. 
- funct went upon his own feet to the Apothecarie 
Shop, and to his Phyſicians Houſe, which implyes 
neceſlarily in Edinburgh, a going thorow the Ner- 
cat, whereby the Lazy is ſatisfied, and a publick 
act was done, which might be proven by unſuſpect 
Witneſſes, And as to Pargillis cafe, the Diſpoſi- 
tion there, was made in favours of a Grand-thild, 
with whoſe Mother the Grand-father had promis'd 
the Eſtate at the contracting of the Marriage, he 
having been Party-contracter for her, though that 
promiſe was not inſert in the Contract; likeas, the 
Diſponer went to the ground of the Lands unſup- 
ported, and gave the Seaſin himſelf: and albeit 
he rode to the Mercat, becauſe he was Goutiſh, 
which was the only difea(: that was proven, and 
which is in the opinion of the Phyſiti2ns, rather 
| Pain, than a Diſeaſe; yet he went to the Merci: 
unſupported from his Lodging. | 
3. All theſe acts condeſcended on were dene a 


ſeveral times, and might have been very = 
one 
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done fiogly, by a perſon-who was fick,, and none 

of them are ſuch acts as require health both of Ti 


d. N body and mind, as doth the going to Kirk or Mer- 
« Wcat, nor did they require the coming abroad to 
„open air, which is the ſevere tryal of health; and 


all theſe acts were tranſacted intra privatos parietes, 
and fo ſubject to ſuggeſtion, and colluſion, the 


a» {WM Witnefſes being ſuch as were under the power of 
rd che Defender, _ did elicit the Diſpoſition, and 
tle che appearand Heir being abſent, and very re- 
n, WM mote, as is ordingr in ſuch caſes: whereas the 
h coing to Kirk and Mercat, are acts wherein the 


ippearand Heir may hear a conjunct probation, 
and wherein thou Witneſſes to be led for 
the Defender, deſign to prevaricat, yet the fear 
of being control d by a multifude, would hinder 
them to adventure upon the deponing an untruth. 
er- 4. All the acts condeſcended on ſeem to be done 
x affetata diligentia, & affectata diligentia pro ne- 


ect Neleentia habetur, nor can any acts be eſteemed 
oſi⸗ equivalent, except they were ſuch, as clearly e- 
d, ridence, that if he had deſign d to have gdne to 
dirk and Mercat, he could have done the ſame; 


whereas in this caſe, when the Defunct defign'd 
o go to kirk or Mercat unſupported, as Law re- 
Juires. he could not perform the ſame, but be- 
ſup⸗ Moved to be ſupported as ſaid is, by which it 
beirfÞicarly appears, he did not any acts that were e- 
ih, WMuipolent, 70D 271 als of 700th {i 
and To his actual going abroad to the Kirk or Her- 
er iat, I make no anſwer, ſince our Law requires 
cats going unſupported, which cannot be alledged | 
In this caſe ; for as going to Kirk and Mercat, is 
en exception which takes * the reaſon 8 


* 
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bed, ſo the ge pe ted ide the exceptiq 
Of going to Kirk and Mercat. And ſo unfavourabl 
have their Reductions alwayes been in our Lay 
that the Purſuer offering to prove ſupported, 
preferred to the Defender, who offers to pron 
unſupportable, as was found, 27. July, 1629. 2 
beit regulariter the Defender is preferred to poi 
his own defence; nor needs the Purſuer debat 
from what cauſe the ſapportation proceeded, fe 
fit cannot be known to W itneſſes upon what accour 
he was ſupported, and that might have prc ceede 
from infirmity, as well as from the ruggedneſs ; 
the way: and (vo this Law would in its executid 
and application, return ſtill to be arbitrary, 
MWuneſſes or Judges might ęueſs at the occafiol 
of the ſupportation. But without debate, th 
Purſuer contends that thts priviledge of eliding 
Reduction — — left, being only competent t 
the going to Kirk and Mercat unſupported It 
who is fupported, gains not the priviiedge,becaut 
he fulfills not all the qualities, and it is very ud 
known, that the way is ordinary Calſay, and thi 
the Houſe and Mercat are not diſtant three pai 
and the Lord coupar uſed ordinarily to walk thet 
| unſupported; So that when he took ſupport, 6 
ſpecially at a time when he defigned ſo much ti 
o unſupported, it ſhews convincingly, that fl 
inſirmity, though net himſelf, remained till di 
obedient to all their deſigns. and though the! 
could force him to diſpone, yet they could nd 
force him to he ſound ; and your Lerdihips mij 
eaſily judge, that theſe who were at ſo much palll 
to make this Diſpoſition ſubſiſt, were not waiting 
to uſe all endeavours for carrying him over till 
laſt difficulty, ſo that this ſupport Nee + | 


of 


| | 
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„om chance, but from neceſſity. = 
eng then your Lordſhips have been fo rigid 
ſervers of the Law, in prejudice Ct poor Chil- 
en, and poor Relicts, who were mprovided, k 
you will not proſtitute it in favours of a ſtran- 


ie in Jointure : Reward not thus the 1mportunt- 
of Wives, and bribe not avaritious perſons: to 
puble us at a time, when we ſhall think all time 
Wo ſhort, to be imployed in the ſervice of Him, 


nd take nos from us in one Deciſion, the prote- 
on of the Law, when our Judgements are frail, 
e quiet of our Souls when we are ſick, and the 
reot our Succeffors when we are dead, 


The Lords reduc'd the Diſpeſrin. | 


_— 


04 the Counteſs of For th, e. | a- 
| gainſt E. C. nit 


EIGHTH PLEADING. 


I» far Reſtiturims by way of Juſtice, are prejulges 
by as of Indempnity, © i 


Might ſtand in the next degree of guilt, to 
thoſe who forfeited the Eatl of Bramfird, if 
I thought that his Merit, or your Lordſhips 
ont) needed, that I ſhould urge much the 
our of his caſe: He was a perſon ONT 
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r who had formerly gotten all the befuncts E- 


om we have fo much, and fo often offended : 
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bed, ſo the being ed ide the exception 
of going to Kirk and Mercat; And ſo unfavourable . Sei 
have their Reductions alwayes been in our Law, 
that the Purſuer offering to prove ſupported, ij; |<" 
preferred to the Defender, who offers to pron 
unſupportable, as was found, 27. July, 1629. ah 
beit regulariter the Defender is preferred to.prov 
his own defence; nor needs the Purſuer bat 
from what cauſe the ſapportation proceeded, fd 
it cannot ke known to Witneſſes upon what accoun 
he was ſupported, and that might have pre ceedei 
from infirmity, as well as from the ruggedneſs q 
the way: and ſo this Law would in its execution 
and application, return ſtill to be arbitrary. 
Witneſſes or Judges might gueſs at the .occafio) 
of the ſupportation. But without debate, tht 
Purſuer contends that thts priviledge of eliding 1 
Reduction cx capite lefir, being only competent ty 
the going to Kirk and Mercat unſupported ; be 
who is fupported, gains not the priviledge, becauſt 
he tulfills not all the qualities, and it is very well ort 
known, that the way is ordinary Calſay, and tha 
the Houſe and#Mercat are not diſtant three pait, 
and the Lord coupar uſed ordinarily to walk there 
| —— mu So that when he took ſupport, e 
ſpecially at a time when he defigned ſo much to 
go unſupported, it ſhews convincingly, that hi 
infirmity, though net himſelf, remained ſtill dif 
_ obedient to all their deſigns. and though they 
could force him to diſpone, yet they could not 
force him to be ſound ; and your Lerdihips may i 
eaſily judge, that theſe who were at ſo much pains i 
to make this Diſpoſition ſubſiſt, were not wanting 
to uſe all endeavours for carrying him over this 


laſt difficulty, ſo that this ſupport proceeded not 
| q u oi 


WE 
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Wrom chance, but from neceſſity. : 
Leing then your Lordſhips have been ſo rigid: 
bſervers of ie Law, in prejudice ct poor Chil- 
Wiccn, and poor Relicts, who were uuprovided, E 
Hope you will not proſtitute it in favours of a ſtran- 
er who had formerly gotten all! the Vefuncts E- 
ate in Jointure : Reward not thus the importuni- 
y of Wives, and bribe not avaritious perſons to 
rouble us at a time, when we ſhall think all time 


oo ſhort, to be imployed in the ſervice of Him, 


hom we have ſo much, and fo often offended : 
ind take nos from us in one Deciſion, the prote- 
ion of the Law, when our Judgements are trail, 


e quiet of our Souls when we are fick, and the 


dre of our Succeffors when we are dead. 
"The Lords reduc d the Diſpeſrin. 


7 — — 


8 


or the Counteſs of Forth, e. 4 
| gainſt E. ' of | 


EIGHTH PLEADING. 
"w far Reffitutions by way of Juſtice, are prejudged 


by as of Indempnity, 


Might ſtand in the next degree of guilt, to 

* thoſe who forfeited the Earl of Bramford, it 

A TI thought that his Merit, or your Lordſhips 

Loyalty needed, that I ſhould urge much the 

Four of his caſe; He 1 perſou I 
p : 3 6 


— 


- * 


Praiſe, and their Wonder. But whilſt he h 


General to the then Eſtates, got 4 0000 pounds oi 


. terms which may ſeem ind iſcreet and zealous, | 


( 124 ) hy 
the honour of our Nation, as far and as high 


could be expected, from the happieſt Subject 
much better times: for after that his Merit, arm 
meerly by his own Valour, and rais d him to be 
General in Sneden, he was choſen General in E 
land, in a War, wherein all his Nation were ſ 
peed, and did there, actions worthy of © 
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refus d to draw a Sword againſt his Countrey- m 
even whilſt they were Rebels, they forfeited hin 
for fighting in a Kingdom, over which they ha 
no Juriſdiction, and forfeited hm by His My 
fies Laus, and at the purſute of His -Majeſties A 
vocat, when he was hazarding his life for His 
jeſty, by His own command, and in His en pr 
ſence; and the very day after he had gain'd t 
Battcl for Him, which if proſecuted according 
that brave Generals advice, might have ſecure 
to Him, that juſt power, which thoſe Rebels wen 
ſeruing out of his hands. The Earl of Perth bein 
with His Majeſy, reftor'd to his own, his Lac 
and Daughter purſue ſuch as intrometted with 
Eſtate, and inſiſt now againſt E. c. who for bein 


of the Eſtate of the Earl of Forth. which was 
dart of that Sum, which was due to his Lordſhi 
upon an heretable Security, by the Earl of Err 
and his Cautioners. In which Debate, if I uf 


muſt be pardened, fince I ſhall uſe none but ahi 

are forc'd upon me by that Act of Parliament) 

which I plead, ſince E. C. is a perſon to whom 

wiſh much ſucceſs iu every thing ſave this debaiſ moſt 

and to whom my reſpects are above jealouſie. Earl 

It is alledged for E. c. that though ſuch ann to 
reſtoreſj 


6128.9 ES, 
Feſtored agarnſt forteitures, by way of Juſtice, 


ay by vertue of their Reſtitution, repeat all that 
5 extact of their Eſtate, yet they cannot repeat 
hat money belongeth to them; for money being 
Wc fungibilis, and naturally ſubject to conſumption, 
St palleth from hand to hand, without bearing | 
ay impreſſa, whereby ſuch as intromet with it, may * | 
now. how ft came, and whoſe it was: Nor doth 
he nullity of a Title 1n the firſt Obtainer, mfer 
epetition of money from ſuch as derive a right 
From them, as may be clear'd in many inftances, + 
Wor if money had been payed to one, who obtain'd 
Wan unjuſt fentence from the late Uſurpers, yet they 
would not be liable in repetition, hs thut ſen- 
tence were revived and declared null. 
If one fhould ſerve himſelf Heir uniuſtly. & as 
Heir aſſign a Sum to one of his Debitors, tho' hls 
ervice were thereaiter-reduc'd,asunjuſt,yet could 
Foot his Aſſigney be obliged to reſtore what he re- 
oyered by vertue of thataſſignation.Iftheexche- 
quer ſhould preſently gift an Eſeheat, tho' the Eſ- 
cheat and Horning whereupon it proceeded, were 
thereafter reduc'd, yet a Sum payed by vertue of 
that Gift, when ſtanding, could not be repzated,&. 
if this principle were not ſuſtained, all Com- 
merce would be deſtroyed; and though Z. C. his 
Title be now reduced, yet it was valid the time 
of his intromiſſion, which is ſufficient to aſtruct 
his bona fides: and Lawyers, even in intromi- 
ſſions with money, which was at firſt robbed, 
N conſider only Vin illam quæ intervenit tempore nume- 
ration; whereas here, though the Eſtates did 
Amoſt unwarrantably and rapinoutly forfeit the 
Earl of Forth, yet his money being brought 
in to the publick Treaſure, and confounded  ' 
1 F 3 witng 


I» 
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1 
with their Cafh, it ceaſed to be his, and becime 


theirs; and therefore, E. C. being Creditor to 
to them, as he might have taken any Precept juſt- 
I; from them, payable out of their Treaſure, 80 
might he have taken Precepts upon his Eſtate, 
which ceaſed tobehis:Nor can the Earl of Forth be 
faid to be a loſer by E. C. ſeing the Eſtates, for 
the time would have brought it in, and convert. 


ed it to their own uſe, in which caſe, Forth 
would not have got repetition againſt the per- 


ſons to whom it were pa yed. 

To theſe grounds, it is ( my Lords ) replyed 
for the Earl of Forth, that there is a difference 
ſtated in Law,betwixt reſtitutions by way ofGrace, 
and reſtitutions by way of Juſtice ; in reſtitution 
by way of Grace, the 
puniſhment be remitted, and the perſon forfeit 
ed is reſtored, not to his Innocence, but to hi; 
Eſtate, and therefore he recovers only what i; 
extant of his Eſtate. But in reitutions by way 
of Juſtice, the Sentence forfeiting is declared ne 
ver to have been a Senterce, and therefore, it cat 
never be ſuſtained as a Warrand to any effect, Sel 
comp aratur juri paſtliminii & fingitur nunquam ante! 
veniſſe, {9 tantum reſtituit juſtitia quantum abſtul 
injuſtitis; And therefore not only what is extant, 
but all that belonged to them there is reftored 
But Sentences forfeiting may be aan; (het 
furder, ( as Byſſius obſerves, tit. de reme u 
tie) into ſuch, as though they were injuſt, 34 
every privat perſon was not obliged to know tit 
injuſtice of the forfeiture: as if a man had be! 
forfeited in a Juſti ce-court for murder under trul, 
or a Landed-man for theft againſt which ſentence 
though the perſon forfeited were reſtore d, ve“ 


mig 


lt remains though the 


ſhould. be forced to reſtore all they received; but 
others may be forfeited, as the Earl of Forth was, 
by vertue of Sentences, which were no ſooner pro- 


nounced;i'than they became Treaſonh, by an exe- 


crable inverſion, not in the Pannel, but in the 


pronouncers, and were not only Treaſon of their 


own nature, but behoved to be acknowledged 
treaſonable by all ſuch as heard ofthem, andſuch 
ſure was that Sentence pronounced againſt the 


Farl of foth; which was againſt the fundamen- 


tal Laws of this and all Nations, and which is de- 
dared by the Act of Parliament reſtoring him, to 


might ſeem hard, thatſuch as imtrometted by ver- 
tue of Warr inds or Aſſignations from the Eſtate, | 


have been, at the time it was pronounced, an Act 1 ; 


of Rebellion, and an invaſion upon his Majeſties 
Royal prerogative. ' © Ee a 
- Thi being the ſtate of this reſtitution, It is my 


# - 


Lords; anſwered to the Defer..e, that it is defa - 

dive in he Application of alkits parts For, that. 

this m2. ey was not ver fungibilit, — be- 
s in mobilia 


cauſe the Law diſtinguiſhes all Eſtate 


(que ſunt fungibilia) immobilia, nomina debitorum. 


Vomina debitorum are Bonds due to the Creditor, 
which are of a middle nature, betwixt movables 


and immovables, and theſe fall certainly-under re- 
ſtitution by way of Fuſtice) even accbrd ing to 


tlie Defenders own Principles, ſor they bear the 
name and impreſſu of him to whom they belong, 
and ſo the Intrometter is warned to bewar © 
them: and that this money craved here to be ro- 
Peated was ſuch, is very clear, for it vas due up- 
an an heretable Bond to the Earl of. Forth, by the 
Ear! 5 El and his Cautioners, and came never 
m, nor was confounded with the Publick Trea- 
| F 4 ſure 


H WE. 
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Are ; for E. C. got a precept upon it; before the 
Publick obtained a Sentence for it, and got: 
Warrand for that ſpecifick ſura owning by that 
Bond to the Earl of Forth, and got payment of it 
from the Earl of Forths Debitors, as Debitors to 
him: fo far. did juſt Heaven allo this haſt to be Mt tha 
its own puniſnment. Pe the 
As to the ſecond Member of the Defence, which Mother 
is founded upon his b»ma fides, to intromet with 
the Sum for payment of a Debt due to him, (he Nuhic 
having been general at that time) from an Au- 
thority then in being; It is replyed, that onA rot d 
faes in the Intrometter, doth not extinguiſh and his 52 
take away theRight of the trueproptietar, nag 
meum eſt, ſine fatto meo a me auferrinequit. And Laws fend 
yers Determine,that to denude a man of his Pro- Ihe h. 
perty, there muſt be ſome faſt of his, either ſe but v 
#blizand), or delinquendo, neither of which can be Wi 
alledged in this cafe; and if the Earl of Forth was 
meyer denuded, then Calendar. could have no Ne 
Right ; for, duo non poſſunt efSe domini in ſolidum ment 
unius & ejuſdem rei, which maxim holds ſtill in Wwho 
ſpecibus O nominibus debitorum, for though ſome · {Worte 
times it may fail in numerat money, the domini : rm 
on whereof is, for the. good of Commerce, ſome: Was. if 
times tranſmitted by ſimple numeration; yet it Nriege 
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 . never fails in ſpecibus, ſeu corporibus: and that mo- Niet) 


ney due by Bond, is not of the nature of pecunia is m. 
. - nunerata, is clear from J. ſi certus ff. de legat. 1. Nou 
And if a Robber take away my Cloak, and give 
it toa Stranger, yet Iwould per rei vindtcationem 
et it back, notwithſtanding of the Defenderi Earl 
5 * fides; but here there was no bona: fides, ſtor, 
ſeingE. C. was obiiged to know, that e coulc 


. (129) 
of Forth was injuſtly Led and that the Act 
of Parliament, :gainſt which there is no diſput- - 
ing, hrs declared it to have been Treaſon And 
if EC. were purſucd for oppoſing His Vajeſty 
Wt that time, or for concurring to the forfeiting 
ff the Barl of Forth, he could not defend himſelf 
ttherways, than by the Act of Indempnity : 
go, in the caſe of reſtitution of Forths Eſtate, 
which is excepted from the Act of Indempnity, 
hat Warrand proceeding upon forfeiture, can- 
not defend him; for how is it inaginable, that 
is bona fides, which could not defend him againſt 
the Iofle of his own Eſtate, ſhall be able to de- fi 
end him againſt the reſtoring of Fortho, to whicly Þþ 
ie had aliunde no Right? There is no bona fides, 
but where it is founded upon a Title, Ef ub! non 
weſt Titulus, ibi non eſt admittenda bona fides 
But fo it is, that E. C. his Title, viz. The fei- 
ture of the Earl of Forth, is declared by Parlia- 
ment, never to have been a Titie: But E. C. 
who was a Member of that Parliament which 
forfeited the Earl of Forth, and Generel of that 
army which d<fended them, is in the ſame caſe, 
as. if two Robbers had taken a Bond from a free 
Licge, and had. given it to ore of their own So- 
ciety', who was at leaſt a ſpectator; In which it 
Is moſt certain, that the free Liege ſo robbed, ' 
_ recover payment from him who intro- - 
—_—_— 7. 
By this unwarrantable intromiſſion with the 
Earl of Forth*s money, E. C. Became his Debi- - 
or, and the ſupervenient At of Indempnity 
could no more defend E. C. againſt this, then it 
it could agairſthis other Debts. Indempnities are 
ned to ſecurc __w_ the Princes Purſuits, 


Cans 
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ho gave them, but not to ruine Innocents, elſe 
were theſe Indempnities, Acts of Injuſtice, not 
of Clemency. Si cri ninaliter ceptum judicium in. 
terventu indulgentiæ ſcriptum eſt, habes tamen reſi. 
duam indazatimem, & potes de fide Scripturæ ciui. 
liter queri, I. 9. C. ad L. Cornel. de falſ. Am- 
neſties are but general Remiſſions, and ſo cannot 
be ſtronger as to all Crimes, than a particular re- 
miſſion is as to one: But ſo it is, that a particu- 
lar Remiſſion can only diſpenſe with the Princes 
Intereſt; nor doth it cut off the Purſutes of pri- 
vat perſons, as the former Law obſerves very 


well, and the Emperor in another Law tells us, 


Nec in cujuſquam injuriam beneficia tribuere moris 


naſt/i eſt. I. 4. c. de emancip. libero. 


From theſe Grounds, your Lord ſhi ps have an 


_eaſfieand juſt proſpect of the anſwers which mij 


be made to the inſtances adduccd ; for we are 
not in the caſe of ſuch as obtain Gifts from the 
reſent Exchequer, nor Rights from Heirs once 
wfully ſerved: for the juriſdiction whereby theſe 


| Rights are eſtabliſhed, are not funditus taken a- 
way, nor were the ſingular Succeſſors obliged to 
know the Sentences, whereupon their . Rights 


were founded, to have been null, as E. C. was in 
this caſe; nor can this prejudge Commerce, ex- 
tept among ſuch as are obliged to know the grounds 
of their Commerce to have been unwarrantable, aud 


Napine: & Violence ſumt extra Commercium, which 


is ſo far from being an abſurdity, that it is an ad- 
— for this may help to ſtop all Commerce 


amongit Rebels and Uſurpers, and to looſe theſe 
cords bj which hey are tyed : and from this, I 
beg leave to repreſeut to your Lordſhips, that by 
this deciſion you will domore to hinder Revelli- 
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on,and to encourage yalty.then Armiescandoz 
for ſince no man will hazard hanging and damna- 
dung by Rebeliony without hebe baited to it, 
by the certain expediatioh ofa Prey; So, it Hebels 
find, that they can never be fecure of any Prey fo 
obtained they will certainly neither be fo eager 


to have ſuch as are Loyal forfeited, nor ſo deſir- . 


ous to ſettle upon themſelves, Eſtates fo robb d. 

As to that principle, that whatever defect was 
in the Title here, yet there was none in the nu- 
meration of the den and defects in the nu- 
meration are only objefted again ſt fingular Suc- 
ceſſors ; It is anſwered, that vis eſt vitzun reale, 
Oo {hes rem ip/am licet tranſierit per mille manus. 
And this original fin infects the whole iſſue, for 
the States could not trauſmit a better Right then 


they had themſelyes, ne n poteſt tribuere alteri plus , 


jris, quam ipſe in je. habet : and Plin. lib. 3. epiſt. 
01 orms us, that Cæcilius Claſſicus having rob- 


ed the Province which he commanded, and ha- 
ring pay ed his Creditors with the Snms extort- 
ed, pecuniæ :quas creditoribus ſolverat, ſunt revacatæ. 
q ht be alledged where there re- 


But though this mig | | 
mains ſtill ſume colourable Title in the Author, 


1 


and where the ſingular ſucceſſor was not obliged * [ 
to know the defect, yet in this caſe it can never 
be pretended by E. C. whoſe Right is ſunditus ta- 


ken away. and who was at the time the money 


was aſſigned, or was numerat to him, obliged. * 
to kaow.thatdefe in his Right, whichisnow the 


ground of this reſtitution, -. | 

I ſhall not trouble your Lordſhips,- with anſwe- 
ring thoſe Objections, founded upon the Earl of 
Forths Ratifying and homologating his own For- 


keiture, by giving in a Petition, 164). when 
| : he 
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4 7 
K Ar - oy 4 


metters ſhould be lyable ? For t 


* 


"00003 
hewas content to accept back his Heretage, with- 
out theſe ſums; for it is known, that Petition 


was not ſigned by himſelf, nor did he ever ap- 


pear before. thoſe Uſurpersz and what was done It 


by his friends, cannot bindhim, eſpecially whilſt 
that Uſurpation continued, under which he firſt 
ſufferedꝭ nor tothe Act, 1662. Wherein ſome In- 
trometters are declared free, for that Act was on- 
ly conditional, and upon proviſion that His Ma- 
jeſty ſhould pay the Earl of Firths Succeſſors 


15000 Pounds Sterling, out of the Fines, which | 
condition was never purified, and I wiſhit had, | 


for that was much better than what is here expected: 
theſe grounds are ſuch, upon which none but 


', fuchasare ready todrown would faſten ; But, my 


Lords, if I needed to prepoſſeſſe you with what 


the Parliament deſigned in thisreſtitution, I might 


eaſily clear, that they deſigned theſe Intro- 
metters ſhould be lyabſe; for when Duke Hamil- 
on and the Earl of Errol were abſolved as the im- 
' mediat Debitors, it is very well known that they 
were abſolved upon expreſs Proviſion, that they 
ſhould deliver to the Earl of Forths Succeſſors, 
ſuch Papers. as might prove the intromiſſion of 
theſe Defenders, uhich had been unneceſſar if 
the Intrometters had not been lyable, and the 
reaſon why theſe Debitors were abſolved had been 
groundleſs, if Intrometters had not been lyable. 
But to what purpoſe ſhould the Parliament have 
reſtored Forth, if they had not deſigned the Intro - 
Parliament 
knew, that there was nothing elſe, which could have 
been reach d by this reſtitution, except theſe mo- 
neys now purſued for, and: fo their. Juſtice had 
proved an airy and empty Fanfara, man 
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e firſt Debicors.to produce theſe Papers, for pro- 


courſes formerly practiſed, and to teach poſteri- 
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hing with it but the occaſion of certain ſpending, 
hi expectation:to avoideall whic 


arliament have expreſly ordained: 


'tbate; the! 


ing againſt theſe Intrometters, who are hereby 
declared lyable , which words are ſo expreſſe, 
that they preclude all cavil, as well as difficul: y. 

This being he nature of our Purſu e, and theſe 
the anſwers to any pretended ditficulttes, It is 
humbly recommended to your Lordſhips, to give 
7'Teſtimoney of your hatred againſt thoſe violent 


what fuch invaſions may expect. I know well, 
that no man has deſery'd better of His Majeſty, 
then E. C. hath of late; and I hope, that when you 
tave decided againſt him, he will hearrily acqui- 
ce to yourSentence, as a furder proof of His ſin- 
cere Loyalty, Nec tollitur pecoatum,nift reſtituatur bia- 
um. I confeſs, that he did not yeild to choſe 
impreſſions, till they had overcome the whole 
Nation, and that noching but the perſwaſion of 
is being then imployed in the ſervice of his con- 
ſeience and Conntrey, could have withdraws him 
from the ſcragee of his Prince: But this can pledddd 
no fur her, then that his Prince ſnould pardoen 
theſe eſcapes, not that he ſnould reward them, 
eſpccially to the prejudice of His faithful Friends. 


Toe Lords ſuſtain'd the Purſute, and repelld tie 
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Forth, againſt B. CG. 
NINTH PLEADING. 


Hi far a perſon unjuſtly forfeited and reſtored, may 
repeat Annualrents from the Intramettors. . © , - 


— — — 
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Fl vere not ( my Lord chanceſhr) very con- 
fident of the juſtice of my on Cauſe, and 
of your Lordſhips Learning, as well as Inte- 

prity ; I ſhould be ſomewhat jealous, that the 
earn'd. diſcourſe you have heard, in favours of 
my L. c. might leave ſome impreſſion. But, my 
Lord, I think it impoſſible that any, beſide thole 
unjuſt Judges who forfeited the Earl of Ferth of 
his principal Sum, would again Forteit him of his 


would have done it, if they had not been diſtem- 
per d by their own feaveriſh-zeal.: and that natio- 
nal fury: ſo that if your Lordſhips ſhould follow 
their example, you . ſhould ſhare. their guilt, but 
want their excuſe, - | 
It is (my Lord) now alledg'd, that E. c. 
is not lyable in payment of Annualrent to the Earl 
of Forths Succeſſors, becauſe Money is of its own 
nature res ſterilis, and in Law bears not naturally 
| Annualrent ; and therefore an Intromettor, 


though predo, though male jidei pyſeſirr,- is not ly- - 

able for Annualrent, for no man is obliged to im- 

prove anothers mans Money: and by the civil 

Lu, (which was more ready to give ng | 
"YI 


Annualrents ; nor do I imagine, that even thoſe: 
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than ours ) In cyporibus ex quibus ffuctus naturaliter 
proveniebant male fidei poſſeſ$y, was lyable in Fu- 
Aus productos, but in corperibus que non produceb amt 
ful de ſua natura, nec predo, nec latro tenebat ur 1 

ruclus; ànd though a perſon who eb 
publick Money was puniſhable, ratione repetunda- 
rum vel ex reſiduis, and ſo was there moſt unfavo- 
rable, of all Intromettors, yet he was not lyable 
in ſuras; nor by our Law are Annualrents ever 
due, ſed ex lege, vel ex pacto, neither of which can 
be alledged in our caſe; and thelAct of Indempni- 
ty hath made Intromettors with publick Mone 

lyable in repetition, and though their Intromiſ- 
fon be moſt unwarrantable, yet are they not 
made lyable by that Act in Annualrents. Likes 
3, though thefe Moneys due to the Earl of Forth, 
did at firſt bear Annualrent, yet they being once 


' Þ uplifted, became a Sum lying in Cath, which E. 4 


C. was not oblig d to re- imploy upon Annual - 


ents, and by the Act, 1662. whereby His Maje- 
ſty was to * the Earl of Forth, he was ny 


to 
his principal Sum, but not of his. 
To which, (my Lord) it is anſwered for the 


hs repayed e 


Annualrent. 


F Ear! of Forth, That fince your Lordſhips haye 
| found E. C. his Title to have been unjuſt, we muſt 
debate now againſt him tanquam, at leaſt, male. 
fei poſſeſßrem; for the AR of Parliament has de - 


cared this Forfeiture an Invaſion upon His Maje- 
ſties Prerogative, and 2 have by your Sentence, 
found it not be ſhelter'd under the Act of Indemp · 
nity « | * | 1 | 

Let us therefore, in the firſt place, conſider 
that the Law never deſign d to favour cppreſlors, 


nor ſuffer the innocent to be prejudg d; it never 
Þ " 3 _— 


= 


| 
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defign'd that men 2 enrich themſelves by 
their guilt, and be rewarded for their violence. 
And fince the fear of puniſnment is ſcarcely able 
to reſtrain that wickedneſs, to which we are na- 
turally prone; it were abſurd to highten our viti- 
ouſneſs by rewards; whereas, if mals fidei prſſeſih- 
res ſhould not be lyable to repay Annualrents, 
they ſhould be enrich'd by their oppreſſion, and 


'  fhould be baited to commit violence, and to main: 


tain themſelves in it; for they ſhould be ſure lu- 
crart (at leaſt ) uſuras rei, per vim & injuſte ademp- 
te. And therefore, my Lords, though the Law 
makes a diſtinction Etiam in male fidei poſſeſſore, 
inter cor pra, ex quibus fruftus naturuliter proveniunt, 
& corpora ſterilia: yet, they do not this upon de- 


fign to favour Yitious or Violent Intromettors,, 
but in order to the ſeveral ways of taxing the re- 
ſtoration of the perſon injured; for, where the. 


Bodies unjuſtly intremetted with bear frnits, they 


ordain the fruits to be reſtor'd, but where they 


bear not naturally fruits, the Law-doth not ordain. 
the Intromettors to be free, but to be be lyable in. 


damnum C intereſſe, & in omnem. cauſam; this the 
Law defines to he all the-advantage could have a 
riſen out of the thing intrometted with: this be- 
ing an uncontraverted principle, I humbly con- 


cetve, E. C. ſhould be lyable to theſe Annual rents 


zeclaimed, and that upon theſe three conſidera- 


tions. 


7 


Firſt. This Sum introrhetted with by E. c. was 


Sum bearing Annualrent; and therefore, Forth. 
being reſtored by way of Juſtice, he ought to be 


put in the ſame cafe he was in before the Forfei- 


ture: and if the Money were now lying unuplitted,, 


For th would be preferred to E. c. quad theſe an- 
_—_ | nualrents, 


Lu — = 


ter. I might here urge likewiſe, that a Minors 


ninori, as Boſſius well obſerves, tit. de remed. juſt. 
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aalrents, which clears; 7, they were never due 
to E. C. and if they were not his, he ought to re- 
ſtore them. The Forfeiture is declared to be no 
Warrant, and ſo, though E. C. were in the ſame 
condition as a Stranger is, who intromets with a- 
nother Strangers Money without a Warrant, yet 
ſure he would be lyable in Annualrents, if he in- 
trometted with a Sum bearing Annual rent; much 
more then ought he to be lyable, who hath intro- 
metted with a Sum, which was unjuſtly and pre- 
doinouſly intrometted with. For here, E. C. is 
in the ſame caſe, as if a man had broke my houſe, 
and had taken away my Bonds with blank Aſſig: 
nations lying beſide me, and had uplifted for ma- 
ny years, the Annualrents of theſe Sums; or if a 
man had, upon a falſe token, taken up my Mo- 
ys which bear Annualrent; in which caſes it is 
moſt undenyable, that the Vitious Intromettor, 
would be lyable in re-paytnent ↄf the Annualrents; 
and to invert one of the Defenders - own in- 
ſtances, it is not imaginable, if any ſhould uplift” 
aSum belonging to a perſon lately Forfeited, and 
ich did bear Aunualrent, that the Exchequer 
would not exact Annualrent from the Intromet- 
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Money intrometted with, bears Annualrent by 
the Civil Law and ours; and it is moſt clear, that 
pinguius fuccurritur reſtituto, per modum juſtitiæ quam 


num. 3. & Jaſon. ad I. Gallus ff. de liber. & peſt- 

lim. for, as they are equal, in that neither did 

conſent to the Intromiſſion, ſo he who is Forfei- 

ted for his Countrey, deſerveth more favour than 

a Minor doth; and many things are in Law al- 

owed ob bonum rei-publice, but we are not here = 
| e 


—ͤꝗ— —:e. 
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the caſe of cus ſterile, for M 
alrent is not corÞus ex — natura ſterile, but habet 
ffuctus ex ſe ſacill m provenientes ; uſura eſt Tant 
| ſeu partus pecuniz, aud ſhould rather be reſtor d 


then fultus prediales ought to be, for in theſe the 


Intromettor beſtow'd his induſtry, but here An- 
nualrent doth grow very eaſily: and that Annual. 
rent is due, even where it was at firſt ſterilis, is 
clear from S. quid fi l. item veniunt ff. de hæred. 
petit. quid fr poft venditam hereditatem hic ipſe res ve- 
nient, ffuctuſque earum, ſed ſi forte tales ſuerunt, que: 
vel fterjlts erant, vel tempwe petituræ & he diſlrada 
ſunt dero pretio, tunc poteſt petitor eligere ut ſibi pretia 


& uſuraprefientur, Upon which Law, the Doctors 


obſerve, that male fidei poſſeſſor tenetur rem ipſam re- 
ituere, ſi extet, vel pretium & uſuras, ſi nan extet: 
but much more, where Money bearing Annual. 
rent 1s intrometted with, for there 
mum 05" intereſſe is Annualrent, and our Law 
calls Annualrent the intereſt of Money. So that: 
though the Money had been ſterile, yet the Viti- 
aus Intromettor would have been lyable in dam- 
num & intereſſe, and the damnage and intereſt of 
Money is Annualrent : nor is this Money of the 
nature of that Money, which the Law makes fte. 
rilts, for here was an heretable Bond bearing-An- 
1ualrent, 'nemen: debitoris, and hich in our Law 
is not accounted inter mobiliaæ, and fuch-a: Bond pri 
feuds habetur; nor can it be ever ſaid, that this he- 
retable Security was lawfully looſed, no requifiti- 
on having ever been made. 
Another ground I gg upon is, That mala fd-1 
paſieſhr, tenerar non ſolum in frutus preceptos, ſed in 
perciptendos, I. ſed & partus ff. quod metus cauſu 
Where the Law determines, that when any thing 
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proper 


: FTI JRL HM 


js ut, 
corun 
nec ſe 
per. 
ref 
los pt 
ſore, 
with 
be v 
vel q 
prud 
thy 
are 
mig] 
this 
ned, 
for i 
oner 
ther 


Mime 


Iis vi, vel mety . — WE» ſerus pe- 
drum, & ffuctus reflitui, & amnem cauſam opportet; 
41 ſolum eos qui percepti ſunt, verum ſi plus ego per- 7 
wr cipere potui & per metum impeditus ſum hoc q] ,; 

"Y jreftabit. And when Lawyers conſider ffuctus ifs | þ 
ni perciptendos qui ſunt reſtituendi 4 male fidei poſſeſs | | 3 


Je, vhich they call fuctur civiles, they define them 
SJ with Bartolus, ad l. ex diverſo ff. de rei vindicat. to 
5 be vel quos petitor percepiſet, ſi ei prſſidere licuiſſer, | 
vel quos poſſeſior quo alius diligentior non eft percipere ; 
uit. According to which Characters (wor- Þ ; 
my of their wonderful Author) thefe Annualrent: 
re to be reſtored upon both accounts: for they | } ; 
might have been uplifted by the Ezrl of Forth, f 
I this Forfeiture and intromifſion had not intervee- 
. ned, and by E. c. had he continued theſe Sums 
bor atter-years, as in the beginning, in the Cauti- 
F oners harids, or if he had re- imployed them in o- 
cher hands upon the firſt terms; and if he, ſtudy- 
CY ing either his own gain or convenience, has in> 
Lerted the primitive uſe of Forths Money, ſhould 
eicher his gain or humour prejudge Forth * Incia 
ſua in rebus alienis nocere non debet. And Copus Pa- 
riſienſis doth excellently obſerve, that Sicut ille 
aut culpa deſit peſſidere pro prſſeſſore haberur, ita 
lle qui fruclur percipere patuit pro percipiente ha- 
berur, $i culpa ſua defiit non poſſiatre, what can be 
more ſolid, or plain, though E. C. had not em- 
ployed them upon Land, whereof he has reaped 
the fruits conſtantly, ſince they were ſo imp iſ 


ed? If a man be violently ejected out of a Miln 
which was grinding, a-Coal-heugh,; or Salt pan 

which was going, he would certainly be reſtored 

not only to his Coal-heughs or Salt-pan, but to el . 
that they might have yielded; much more — of 
g ougnt KF; 


” 
od — —— 
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of Forth for what damnage he ſuſtained, and he 
| ; 4 
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ought he to be reſtored 5 his Annualrenf, which 
was a more ſure product than theſe, And where- 
as It is pretended, that an Intrometter, though 
wanting a juſt Title, is not obliged to. improve 
the Money ſo 1utrometted with by him, and ſo 
cannot be lyable to pay Auuualrents for it; It is 
to this anſwered, that though he be not obliged 
to improve them, yet he ſhould be lyable, if he 
altered the — improvement of them: this 
would not be allowable in bonz fidei poſſeſire, much 
leſs ought it to be indulged in male fidet poſeſſore, 
and though the Intrometter in crimine repetunda- 
rum, be not lyable in uſuras, yet he is lyable mquadru- 


. which much exceeds theſe, and would alſo 


lyable in uſuras, if he intrometted with publick 
Money bearing Annualrent, which is our caſe. 
And whereas it is pretended, that Annualrent is 
in our Law only due, ex Lege, aut ex Pacto; It is 


. anſwered, that Annualrent is here due, & ex Le. 


ge, & ex Path; ex Lege, becauſe in reſtitutions 
ex Juſtitia, the Party ought to be reſtored in in- 
tegrum, cum omni cauſa, in which Annualrent 1s in- 
cluded: & ex Patto, becauſe C. hath given his 


Bond to ſecure the Debitors, as to all damnage or 
. Intereſt they could ſuſtain, 


Thethird Principle I. fix upon is, That E. C. 


que his Bond to relive the Earl of Kinnoul and 


rrols Cautioners, of all damnage and Intereſt 
_ could ſuſtain by payingtheſe moneysto him 
and therefore, ſeing they are now abſolved by 


the Parliament, upon expreſs proviſion, that they 


ſhould make out the intro miſſion ofſuch towhom 


they payed the Money; it follows by an 1nfa!- 


bible inference, that they are lyable to the Earl 


by 
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by this Sentence, is ſurrogat in their vice; and 
E. C. having given this Bond, ſhould have al- 


ways lookt upon this money, as that which he was 


moe ways than one tyed to improve, and ſhould 
have known, that this Talent was not to have 
been laid up. : 

I will not burden your Lordſhips, with ſatisfy- 
ing the clamoursrais'd againſt therigidity of this 
Purſute. -It is not craved, that the King would 
beſtow E. C. his Eftate upon Forth, but that Forih 
ſhould be reſtored to his own, E. C. his Life and 
Fortune being at His Majeſties diſpoſal, as except- 
ed from the Act of Indempnity : The Ranſom 
craved, is only to reſtore the Earl of Forths Eſtate. 
We defire not E. C. ſhould be made poor by his 
Crime,and it wereunwarrautable to defire that he 
ſhould be enriched by it, eſpeciallywhen his being 
enrich'd will neceſſarily ſtarve them, who had ne- 
yer any requital for their Loyalty, ſave this Act of 
Juſtice. Forths Lady and Family have been forc- 
ed to borrow money at dear rates (as all ſtarving 
people do) to ſupply their want of theſe Annual - 
rents, and if they be not reſtored to theſe, they 


are ſtill to be Beggars, for the Principal will not 


pay their Debts; and ſo they muſt wander the in- 
digent inſtar ces of their Princes unkindneſs, and 
Countries injuſtice, whilſt their Oppreſſors do 
warmly poſſeſſe their Eſtates, as the reward of 
their oppoſition to his Majeſty. 


Not decided in jure. 


For 
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olomew Pas inan, agpinſ 
Captain Alas. 
TENTH PLEADING. 


Whether Ships talen after they have carryed Contra 
— 3 can be declared Prize. 


Y Client is, Iconfeſs, (my Lords) taken a 
VI an enemy to his Majeſty in this War, but 
it is by a Privateer, who makes all rich Ships ſo; 
his Ship is adjudg d Prize, but it is by the Sen- 
owe of a Judge, who having the tenth of all 
ips as his ſhare, was too much intereſted to res 
laſe her when ſhe was taken: but our Law being 
Ahaus of that Court upon that account, has al- 
low'd a remedy 17 your Juſtice, againſt what 
injuſtice they could commit; and when we are 
cConcern d with Strangers, and to let Forreigners 
know what Juſtice our Countrey diſpenſes, it 
was fit that they ſhould have entruſted the Deci» 
ſion to your illuſtrious Bench, whoſe Sentences 
| _ convince, if not fatisfic, even ſuch as are 
it ers by them.  _ 3 
g The Sentence adjudging that 8 hip Prize, is by 
the Admiral, founded upon theſe two grounds, 
firſt, that his Majeſty has, by His Declaration or- 
dain d, that all Ships which were ſail'd by his Ma- 
jeſties enemies tne Hollanders,ſhould be ſeiz'd up- 
on as Prizes, & this Ship was all d by —C 
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Et three of them were of that Nation. The fe- 


ond ground was, that he carryed Contraband- 
oods, for ſupplying his Majeſtics enemies, v. 
tock-fiſh, and Tar 3 and rhough he was not taken 


ith theſe Contraband-goods, ye he was taken 


ith that Salt which was the return of theſe, 
wing loaded in Salt as the product of theſe 
zoods. My Client has raiſed a Reduction of this 
ecreet, as injuſt, and reclaims againſt it upon 
heſe Re:ſons. l 

As to the firſt reaſon of Adjudication, bearing, 
at the Ship was ſailed with three Hollanders, he 
leadges that the Swede being an Alley, was not 
bliged to take notice of the — of Englands 
roclamation oſ War, which is indeed Lex Belli, 
0:4 his own Subjects, and may warrand them in 
hat they do againſt the Hullarders, who are de- 
lared Enemies; but no Laws made by him can 
ſe Allyes, furder than is conſented to by exprefs 
reaties amongſt them: and it were injuſt, that 
cauſe the King of Britain deſigns to make War 


wede to uſe any Hollanders in their Service, e- 

cially ſince without Hollanders, it is impoſſible 
them to manage their Trade; and were it not 
uſt, that all the Swedes,Spatntards or others, who 
id employed the Hollanders before the War to 
their Shi ps, and had relyed upon their ſervice, 


ar, to lay aſide all Trade; and if it were injuſt for 
yin Britain t o take priſoner a Hollander, who 
rved a Swede in England, much more injuſt it 
ta take their Ship and themſelves as Prize, be- 
uſe they were ſerved at Sea by Hollanders : Nor 
it advantageous for the Intereſt of Ig 


— — 


ith Holland, that therefore it ſhall not be free for 


ould be forced immediatly, upon declaring 2 


unte! 


= >) 
. that this glofs ſhould be put upon the Proclanfl L: 
; fon, fince it is Englands intereſt, that the H g 
landers ſhould all deſert their Countrey, 2 
ſerve abroad amongſt Strangers; whereas, byt 


gloſs, they would be force d to ſtay at home, ſin m. 
none elſe could employ them; and this will e ha 
treamly gratifie Hilland, who commands undi an 
ſevere pains, by publick Placards, that none M N. 
their Subjects, eſpecially Sea-men, ſhould ſer I. 

abroad. 5 | lib 

It is alſo humbly repreſented to your Lordſhinff m 

that ſome of the three who are Hollanders are o t!1 
young Boyes, who have no conſtant domicile, bl Fl 
ſerve where they can haye employment, and S th: 
vants are, bythe Laws of Oleroon (which are n th. 
the Lex Rhodia of Europe) accounted Inhabitants th. 

. _ .that place where they ſerve; and we conſider uf n 

dgmicilium originis in ſervis, for they in all ſenſi mi 
and amongſt all Nations, follow che domicile the 
their Maſtcr, elſe the power of Maſters would | 
much impair d, and Commerce much entangla m) 
Likeas, it is fully proven, that theſe men Jud 
not employed upon defign by my Client, St 
were hired by him upon the death of ſuch as e 
ved him when he was in Denmark and Hulu car 


which neceſſity is ſufficient to defend SubjedY{* 


and much more Allies; nor is it imaginable tif H 
a Swede, whois not concern'd in the War, ſnoulſ to 
if his men die in Holland or Denmark, ly id Lau 
there and lof$ his Trade, and ſtay from ſein 
Coun rey, becauſe he caunot employ his A, ter! 
ies Enemies, nor would England allow this, I the 
they were Allies, and the Swedes gnly eqnget 2 al 
in the War: aud though in a formereale, yo f, 
| . ee e 
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Law, Strok-fiſh nor Tar can be called Contraband, 


"©2009; FEE 5 
Lordſhips adjudz*d a Ship called the Caftle of Ri- 
ga, becauſe fail'd by Hollauders, yet the greateſt 
part of the Sailers were Hollanders in that caſe, 
whomight, ' becauſe of their Number, have com- 
manded the Ship and taken her to Holland, or 
have with her fought againſt his Majeſties Ships, - | 
and have made them Prize,when they were ſecure, 
Nor doth it follow, that becauſe his Majeſty iu his 
Treaty with Spain, has allowed the Fla, drians a 
liberty to ſail with Hollanders, that therefore it 
muſt not be lawful to fail with Hollanders; for F 
the defign of tliat was not ſo much to allow the 
Flandriaus to fail with Hollanders, as to ſecure L 
them againſt ſeizures, upon the preſumption of 1 
their ſpeaking Dutch, becauſe of the viciaity of 
their Lauguage, ſays the Treaty; and if this had 
not been grai.ted to the Flandrians, all their ſhips 
might have been brought in, upon pretext that 
they were ſailed with Hollarders.. 

he ſecond reaſon of Reduction, upon whic 

my Clicut craves to reſcind that preteuded Ad- 
Jjudication, is, that though he had carrycd in 
Stock- fiſh and Tar to his Majeſties Enemies, yet 
dr cept he had been taken when he was actually 
care ing theſe Contraband- goods, his being ta- 
ken with the return of theſe Goods, was not ſuf- 
hcient ground of ſeizure, which I ſhall endeavour 
to cviuce by many reaſons 3 Firſt, That by no 


, \ 
s | 
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ſeing Contrabaud-goods are only ſuch as are de- 


termined to be ſuch by anexpreſs Treaty, or by 


the general Cuſtom of Nations; neither are Con- 


traband-goods Fill the ſame every where, but are 


by private Treaties with Allyes, eſtabliſhed to be ! 
ſuch, in reſpect of ſuch terms as are agreed upon 
betwixt 


«1 
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betwixt them; and generally theſe are only count. 
ed 2 quoad Allyes, whichr have h 
no uſe in the place to which they are carryed, but y 
for carrying ou, and maintaining the War; aid ll © 
ſeing the reaſon why Contraband- goods are pro Nu 
hibited, is only that Ally es may not aſſiſt in the 1 
War againſt the Confederats, it is therefore ve. If. 

nlonant to reaſon, that the Law ſhould only 1; 
aterpret thoſe Goods to be Contraband, which N ag 
ſerve properly, and immediatly for maintaining de 
the War, and Tar cannot be called ſuch, ſeing it I tl 
ſerves more for Peace, than War; and though an ſi 
naval War cannot be carryed on without Tar, yet I th 
Tar cannot be ſaid to be Contraband, no more I ne 
than Cloath, Stuffs, Linning, or ſuch things, can th 
be called Contraband, ſeing a War cannot be car- hi! 
ryed on without theſe: and if we look to the yu; 
Treaty betwixt the Crowns of Britain and Sweden ¶ ca 
we will find, that Tar is not enumerat in that Ar-; th: 
ticle, wherein it is declared what Goods can be ed. 
accounted Contraband, and in ſuch ſpecial Article wh 
as theſe, incluſio unius eſt excluſis alter ius, eſpeci Co 
ally where it appears to be deſigned by both pa- La: 
ties, that their Subjects ſhould be informed, wha 
ſnould be lookt upon as Contraband; and it wa 
very fit that their Subjects ſhould have been in 
formed expreſly, elſe that Treaty could but prove 

a ſnare; and if we look narrowly unto the nature 
of the particulars there enumerat, we will fizd 
that there is nothing there expreſſed to be Contra 
band, but whatis only and immediatly uſeful tor 
the War; and there is no general in all that Ar 
ticle, but only Injtrumenta Bellica, which cannoy at a 
be extended to Tar, without an evident wrelif as p 
ing of the word. 
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2. Though by an expreſs Article, the carrying 
in victuals to Enemies be diſcharged as Contra- 
band- goods, and that under the word of Comeatus, 
yet Victual is only declared to be Contraband, in 


caſe it be carryed to any of the Enemies Cities 


when they are beſieged, Si Civitas fit obſeſza ( faith 
atis) which reſtriction was very reaſonable, 
for then the carrying in that Victual was the re- 
lieving and the maintaining of an enemies Town 
againſt the faith of the League; for there he who 
doth feed, doth defend: and though Peſh. relates, 
that the Dantzickers did confiſcat, in anno, 1458. 


fixteeu Sail of Lubeckers for carrying Victual to 


the enemies, yet he forgets to tell whether the e- 


nemics were beſieged, but he expreſly relates, that 


there, the carrying in Victual was expreſly pro- 
hibited. I find, that by the Roman Law, I. 2. C. 
ue res export. nom deb. it is declared unlawful to 
carry or ſell Arms to the Enemies of Rome; but 
though in Law, all that is not forbidden is allow- 
ed, and that there be there a full enumeration of 
what ſhould not be carryed into Enemies, yet 
Corn is not at all ſpecified. And by the Canon 
Law, all ſuch as ſupply Turks, aud the other Ene- 
mies of Chriſtian Religion, with Guns, Swords, 
alis metullyum generibus, & inſtramentis bellicis, 
are anathematized; yet, there is no execration 


'Y pronunced againſt ſuch as ſupply them with Vict- 
J uals: And though to carry Wine or Oyl to Bar- 


barians was puniſhable by the Roman Law, I. 1. 


C. ead. Ne quidem guſtus cauſa,aut uſus commerctorum, 


leaſtthe delicacies of the Italian Fruits ſhould have 
tempted thgſe to invade it, yet that Law did not 
at all reach their Allies, nay, nor did it fo much 
as prohibit even in Subjects, the ſendiug Corn to 
G 2 Enemies 
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Enemies who were not Barbarians : So that chu. 
ever may be alledged againſt Allies, who buy 
Corns to carry into Enemies; yet it ſeems mol 
unjuſt that the Swedes), who carry—in only thei 
own product, CO — to {| 
them, ſhould be proceeded againſt as enemies up. 
on that account; and at this rate, Sweden coul! 
no where ſell their Corn, nor other native Com. 
modities, for they can only vent them either in 
Holland, France, England, or Denmark, and al 
thoſe being now engaged in this War, the poor ng 
Swedes bchoved to loſs all their own Rents, aud; 
want all theſe neceſſaries with which they can on | 
Iy be ſupplyed from the product of theſe, and hen 
the Swedcs cannot be ſo properly ſaid to ſupph 
the Hollanders, as to entertain themſelves, aniſhot 
his Majeſty would ſ5oner ſtarve thus his Allies re 
than his Enemies. And though Princes may im lx. 
pole theſe hard terms upon their own Subject he 
yet it were hard they could tye their Allies to ti 
ſame terms; which makes me believe, that the 
deciſions related by Boer. deciſ. 178. and by Citi 
nas, deciſ. 64. Wherein they relate, that the 
exportation of Corns in time of War is a ſufficien 
reaſon for confiſcating both Ship and Goods, Fry 
menta, Vina Olea, exiſtente prohibitione ad exte 
ros, preſertim inimicos, exportare non licet, Chriſtia 
ibid. for exportation being only prohibited, it ca 
only extend to Subjects; for none can export pre 
perly but they; for All ies cannot be ſaid to ex 
port when they trade, for to export is to carr) 
out of the place where the prohibition wal 
made. 

I confeſs, that the carrying in Corns to Hollam 
may ſeema greater ſupply to them, than it woulq tec. 
| WP) / 
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bij ſhe to any other Nation, becauſe their Couutrey 
na innot ſupply them with its native product; yet, 
hei ice they have the Rhine, the Metz, and other Ri- 
ſelhrers open to them, in which his Majeſties Ships 
zanot ſtop tiieir Commerce, they will be abun- 
lantiy ſupplyed with Corns, though Sweden could 
e bound up b; this Treaty from ſupplying them: 
89 that his Majeſty will prejudge thus his Allies 
he Swedes, in their Commerce, without wic 
ng his Enemies, as to Corn or other Proviſi- 
on. 


here d, is ouly Corn carryed in to Cities beſieged, or 
PPM Armies of the Enemies, but that our Allies are 
aniot abſolutly prohibited to carry Corus to any who 
lies re in enmity with us; your Lordſhips will be 
-Spicaſed to contider, that Comeatus fignifies pro- 


urn ſuluum conductum, as is moſt clear by the 


t thehhhole Title, C. de commeatu. And though ſome 


iſihhve taken the word thereafter in a tranl atitious 


thaYenſe, pro cibariis & alimoniis exercitus, yet to ex- 


1ciFend that to all Corn carryed in by way of Com- 
Frinerce to an Enemies Countrey, feems very hard; 
fe ſpecially where it is not carryed in alioniæ ſed 
Ha:mmercii eig, and though Corn as the ſtaff of 
 calFite, be ſometimes ſpecially prohibited, yet that 
proWhiuld not be extended to Stck-fiſh and other leſs 
| exſpccetlary provifions : and though it were extend- 
arrjſd to the, yet the carrying ſo ſmall a quantity 
waFould no more be eſteemed a contravention of the 
Ircaty, then the carry ing a little money ( with- 
lanput which there can be no Trade ) could be e- 
oulFicemed a breachof that part ofthe Treaty,where- 
bY Pecunia or Money is ordained not tobe carryed; 
G 3 "> 
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And to clear. that the cameatus here prohibit- 


eck pe ly, a liberty granted to Souldiers to go and re- 
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Si quis ab initio ſul | cauſa exportaverit, poſte; 
vero quia non indigeret partem vendidit legem non of. 
fendit. Ludovic. concluſe 25. circa modum uſus tune 
præſumitur cum modico quantitas vendita eſt. Tuld, 


clude, that the prohibition of carrying in Money, 
or Victuals, can only reach thoſe who carry them 


Armies, or principally for the advantage of the 
Enemies, and for ſtrengthning them in War a- 
gainſt his Majeſty; for ſince to reſtrain this, is 
the only deſign of the Treaty, the words in the 
Treaty mould be interpreted ſuitably to this de- 
fign: And thus this poor Ship can only be con- 


traband in the former Voyage. 


tity of theſc Stock- fiſn carryed in here, as might 
ſhew any deſign of aſſiſting the Hollanders by 
Victuals, ſcing it was carryed in a ſmall quantity, 
and might have been neceſſar for the Purſuer: 
own Company; and ift hey had deſigned to have 
carryed tleſe as Commodities, they had carryed 
them in greater abuadance; and Tar is the pro- 
| duct of Sweden, and ſo Commerce in it is necelfar 
f for them. f 
4 And whereas it is contended , tha t the Ship 
| had formerly carried Enemies Goods, and cor: 
ſequeutly had tranſgreſſed that Article of the 
Treaty, whereby ba hofium tuto advebere nat 
licet 5 It is anſwered , that if they had been ta- 
ken carryi g theſe Enemies Goods, the Goods 
| could have been contiſcat,but not the Ship; it be- 
F! * c ear by the Law of all Nations, that it 


wful even for Allies to fraught their 5 hips 
to 


tit. C. que res export. num. 6. From which I cor- 


in great quantities, or to beſieged Cities, or 


demned for its original fin, having carry ed Cor- 


Neither was there any ſuch conſiderable quan- | 


TT 
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to ſtrangers, in order to civil Commerce, and 


that to hinder this liberty, is a breach of the 


Law of Nations, as is very clear by the Conſti- 


tutions of ſeveral Nations, printed lately at Ve- 


nice, where amongſt other Articles, it is deter- 


mmined, Sr nis & merces hoſtiuim ſint, fie- 
ri ea capientium, ſi vere. navis fit pacem colenti- 
um merces autem hitium ( which is our cafe ) 


cogi pojſe ab his qui bellum gerant navem ut mer- 
ces in aliquem portum deferat, qui fit ſuarum par- 


tium ita tamen ut vefurg pretium nautæ vat. 
Since then by the Lawof Nations, the Skipper 


behoved to have had this fraught pay d, though 
he had been taken carrying enemies Goods, it 
were againſt all ſenſe and reaſon, that his Ship 


could have been confiſcat for carriyg them: 


gliſh had in their War with Spain, challenged 
their Natives for carrying their Goods to Spain. 
And Serviens relates a Deciſion, 12 December, 


159 2. wherein ſome Hamburgers were declared 


free , though they/were taken carrying Corns 
and other Commadities to Spain, and becauſe 
they were Allies; for the Parliament of Paris 
— , that Allies deſerved better than o- 
thers. | | | 
If we conſider the Treaty with Sweden, we 
will find, that Ships carrying Contraband-goods 
are only to be ſeiz d on, ſi deprebendantur, 
which (like all words in Treaties amongſt 
Princes) muſt be taken in auguſtiort ſenſu; nor 
ſuits it with the generoſity of Kings to take little 
airy advantages of one another, and to debate 
| G 4 like 


* * —— N ————— ———¾ſ 


L 
. „ 4 
© 4 
4: 
: 
4 
# 
L, 3 
. 4 
1 
11 
1 
F 
: , 
a 1 
- 
i - 
= 1 
"F 1 
6 
©) 
* 
„ 
* 
a 


— —unn 


152) 


— — — 


like pedantick Formuliſts, who enſnare one a- 


nother, in thin cob- webs, as ſpiders do flees: 
but in no ſenſe can theſe words ſi deprehendan- 
zur, be extended to the Ships being taken in a- 
ny former Voyage,, for elſe they had been ſu- 


perfluous and impertinent, ſince no Ship can 


be adjudg d, except ſhe be taken in ſome Voy- 
age: the genuine interpretation of words is, 
mnterpretart ſecundum ſubjectam materiam ; and 
therefore, fince theſe words are inſert in a Trea- 
ty, wherein his Majeſty is to indulge favours to 
the Swedes, they muſt be in reaſon ſo interpret, 


as that they may be a favdur; and there is no 


fayour indulg'd here, if theſe words be not ta- 
xative, and if they declare not any Ship free, 
which is not ſeiz d carrying Contraband the time 
of the ſeizure. 

By our Law it has been very wiſcly provided, 
that we ſhould uſe firangers in our Admiral 
Court, as they uſe us in their Countrey, Ag 24. 
Ja. 1. Par. 9. Ard it is offered to be proven, 
by the Law of Sweden, Tar is not eſteem'd Con- 


traband, nor can Ships be declared Prize, for 


what they carryed 1a a former Voyage; and 
ſince our Natives would complain of ſuch uſage 
in Sweden, let them not meet with 1t in Set- 
land ; which is very ſuitable to that excellent 
Title, in the Digeits , ie qui que juris in alte- 
rum Hutuerit, ut ipſe eodem jure utatur: by the 


Law alſo of England, ( as Judge Jenkins reports. 
in a return to your Lordſhips Commiſſion) nc 
Ship is confiſcated upon this ground. ; 
Be pleaſed ( My Lords ) to confider , what 
great rejudices would arite to Trade, if Ships 
15 ſei⁊ d, upon pretext that they cnn” 
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Contraband in a former Voyage 3 for by that al- 
lowance, all Ships miglit be ſeiz d upon, fince 
this pretext might ly againſt all, and every poor 
Merchant might be left a prey to the ravenous 
Privatecrs , who might force them to ranſom 
themſelves from the very hazard of a ſerfure : 
in which caſe , whatever were the even 
Confiſcation , yet ſtill their time and expenſe 
would be loſt, and their Secrets and Papers 
would be. made open; which is ſo great. a ꝓreju- 
dice to Merchants, that by the Rhoatan Las 


introſpicientibus ultimum ſupplicum irrogabatur. 


It was likewiſe very fit, that the Swede, and 


all Princes ſhould ty the Privateers to a proba- 


_ that fell under ſenſe, and ſuch is the ha- 
ing Contraband-goods — aboard, ( us - 
7 


bi contre poteſt de corpare deli , and not lay 


poor Merchants open to the hazard of the teſti- 


monies of two rogues, who _ tempted by 
malice or avarice, might depone fal 


which they might the freelier tranſgreſs, becauſe 
they could not be control'd ; whereas no ſuch 
falſhood is to be fear'd, if only actual carrying 
can confiſcat a Ship; ſince there, the exiſtence 
of the Goods precludes all poſſibility of error 


or falſhood, Were it not alſo very abſurd, to 
ſeize a Ship which poſſibly carryed Contraband |} 
in a former Voyage, and thereby ruine a great 

many Merchants who were the preſent fraugh- - }* | 


ters of her, and who neither did, nor could 
know what ſhe had carryed formerly? And yet, ſhe 
being ſciz d, their Voyage would be broke, and 


their fortunes ruined, Or, if another Skipper 
; | 1 


83 
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creta r vaugz) uw, mn licebat introſpicere , & 


ly, that the 
Ship carryed Contraband-goods formerly: in 
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or Owners had Ba. 6. Non the firſt offen· 
der, were it not unjuſt to ſeize the Ship ? and 
yet the Ship were prize, if this opinion could | 
take place; this were to puniſh 1gnorance, and | | 
Commerce requires more latitude, than ſuch | ; 
Principles can allow. 
It is, I perceive , urgd from this opinion, } ; 
that the Commiſſioners granted now, and of 
old, bear expreſly a power to take Ships which | f 
have carryed enemies Goods; and there is 2 3 
Commiſſion produced, in Anno 1628. of this Te- It 
nor, together with two Deciſions of our Admi- # (1 
ralty to the ſame effect, neither of which are Þ # 
concluding 3 For Strangers and Allies are not þ 
obliged to take notice of private Commiſſiom, | 1 
which are not leges belli promulgate; theſe may | 4 
warrand againſt dammage and intereſt, but not . 
againſt reſtitution; and as to the Deciſions, le 
2 are founded upon other grounds alſo, It g 
is alſo urged, that the carrying Contraband he. 5 
ing a Crime againſt the Pri. ce or State who make li. 
the War, there is jus quæſitum to them, by the ju 
very commiſſion of the Crime, though the Defen- to 
der be not then actually deprehended 3 as we ſee Þ q 
in other Crimes, which are punithable, though W. 
m 
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the offe: ders he not actually deprehended: But 
to this it is anſwered, that Princes may otner- 
way) s uſe their own Subjects, then they thould be 
alley ed to uſe Strangers; the having offended 
is ſutficient 1, the one caſe , but actually offen. 
ding is wecetliry in the other, for elſe our Kiug 
Wight at any tune , even after the War, ſeize 
upon one of theſe Ships, becauſe ( forſooth ) 
there was jus once perfecte quæſitum to him by 
the very offeuce, which is too abſurd a conſe 
| — 7 7  -  _—_ 
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Generals, and thirty to be Ccl:onels at once in 


uence to be allowed: And albeit all that was 
one in the courſe of the War, be ordinarly ca- 
veated by the ſubſequent Treaties, as to the Na- 
tions who were engaged in the War; Yet Al- 
lies being ſecured by no ſuch Treaties, their Sub- 
jects might ſtill be lyable to ſeizures, and ha- 
zards of this nature, which were both unjuſt and 
inconvenient. 1 

Conſider that there is a difference betwixt 
ſuch Allies, as are tyed in a League Offenſive | 
and Defenſive, and ſuch as only enter in a Tre/- 
ty for their own advantage , as Swede has now 
done: The firſt are obliged to aſſiſt, and there- z 
fore, all correſpondence in them were a breach, 


but in the other it is not ſo, and in them that 


Maxim holds, that cuil ibet licet uti jure ſur; mo- 
do he nm fecerit principaliter in emulatimem al- 
terius: Though all this Trafique that is al- 
ledged were true, yet it clearly appears, that the 

great deſign of my Client, was not to ſerve tage 
Dutch, but to maintain their own poor Fami- 
lies. in a way which the ſevereſt Lawyers could 
juſtifie. Remember how little Sh ade is obligcd 
to Holland, who kept them lately from con- 
quering Denmarh ; So that it is improbable they 
would have ſery'd tiein; upon deſigu to pro- 


mote th.ir War. Re nember how much our 


Countrey-men were honour-d lately by their 
great King, who preferr'd two cf them to be 


his Armies: And I muſt likewiſe remember 
your Lordihip:, that the probation in ſuch caſes 
is very ſuſpicious; for there, # mans Whole 
Eſtate depends upon two mean fellows, and | 
ſuch two, as are under the impreſſions of their 
Ene- | 


o - . — 
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ving appetites and cries , do probabl 
ſtoniſh their indigent Mothers; it is thoſe you 
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Enemies, and who may expect at leaſt their li- 


berty as a bribe , and that their Depoſitions 
come to us by an Interpreter; fo that thou 
he did not miſtake them (as he may) yet the 


truſt reſolves at moſt iu his ſingle aſſertion, who 


is but one man, and who by being the ordina- 
ry Seryant of that Court, is much to be ſuſpe- 
&ed ; and therefore, your Lordſhips may call 


for the Witneſſes, declare their perſons free, 


and thereafter examine them. 
Let us not be more cruel than the Sea, and 


more mercileſs than Storms, and after that theſe 
poor men have eſcaped thoſe, it were inhumane | 


that they ſhould ſhipwrack upon our Laws, 


which were to them, like hid Rocks, upon | 

which there ſtood no known Beacon. Figure | 

to your ſelves (my Lords ) how theſe poor | 
42 


their languiſh- 
n, as they can, to find 
reditors, who advanced 
ent, expect payment 


mens longiug Wives, ſe 
ing looks into the Oc 
them, or-how the 
neceſſars for their ali 
from their return; and how it mu 
the ſtarving of their poor Babes, 


puniſh, and not only our appealers: and how 
would we uſe Enemies, who had murdered our 


Countrey-men, when we thus uſe our Allies, 
We alledge, that this is (my Lords) a caſe 


wherein Juſtice will allow ſome reſpect of per- 


ſons; and ſince politick advantages have given 
their firſt form and beeing to this Law and Pro- 


clamation, whereupon this ſeizure is ſaid to be 
founded, confider, I intreat you, how incon- 


venient it were to diſoblige by a Deciſion, * 
| do KUON — 
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inderſtands beſt the advantages of this Crown, 
ha, taken pains to oblige by a Treaty, and 
how hard were it, if upon your Deciſiòn, that 


Prince ſhould be forced to grant Letters of 


Marque, or lay an Arreſt upon all the Veſſels 
of our Nation Trading there, by which the 
innocent might be oppreſt for the guilty , ma- 
ny might loſs for the gain of few, and the pre- 
ſent Unity of the two Crowns might be diſſol- 
ved, by a Sentence of your Court. 

The Lords juntly ſuStained the Adjudication, not- 
withianding of this · Debate. | 


| For the Burghs of Regality, againſt 


the Burglis-Royals 


PLEVENTH PLEADING. . |! 


| Whether it be free to all the Lieges to trade with 


Forreigners, or if this Priviledge be only compe« 
tent to Buighs-Royal. - 


May it pleaſe your Grace, 


Ince Freedom, is one of the greateſt Bleſſings, 


and pleaſures of Mankind, thoſe Laws which” | 


detign to abridge or leſſen it, muſt be very 


anſupportable, and unfavourabled; except they 
bring other Advantages, which in exchange f 
. lus Bondage, can either convince our reaſon, or _ | 


gratifie 


ningof Sweden, whom your Royal Mafter, who. 


» — . — I NNNY 
5 | I 5% | 

atifie our intereſt. But if we conſider the Laws 
jere founded on, whereby it is pretended, that 
none but Indwellers of Burghs-Royal can trade 
with Forreigners, we will find, that theſe Laws 
are ſo far from being advantageous, either to the 

Publick, or to privat perſons, that they are a | 


great bondage on the one, and a great impedi- 

ment to the other. The Purſuers who defire to 

leſſen the freedom of Trade, are the fixth part 
only of Scotland, who deſire to retrench the Pri- 
viledges of the other five parts,and the priviledge | 
wherein they deſire to retrinch us, is our free- 
dom, the very words of the Priviledge they crave | * 
arc, that we ſhould be ' declared —— and | * 
unfree-· men imports, Slaves, in all Languages; A 
and in reality, not to have liberty to export our f 
own Commodities, is to be Slaves to ſuch as may | 1 
ſtop us, for in ſo far as they may ſtop us, they al 
are our Maſters. 72 Wy tl 
That they are deſtructive to every mans Intereſt, 
appears from the reſtraint they lay upon his In- 
clinations, and upon his property; as to his In- f 
clinations , they are very much reſtrained, in ſo | ? 
far as though any of the Lieges did never ſo ar- 
dently defire to Trade, and though his breeding, N 
and the ſituation of the place where he lived, did | 
favour extreamly therein his Inclinations, yet, ſto 
except he live conſtantly in a Burg-Royal, hecan- ha 
not trade. They lay likewiſe a reſtraint upon 4 ? 


* 


N his Property, becauſe though the ſituation of his * 
Eſtate be very advantageous for Trading, and his þ Me 
Eſtate conſiſt in Money, yet can he not imploy 10. 


that Money in Trade, which is the natural uſe of * 
it; aud thus in effect, theſe Acts tend to enſlave |; 


Nor 10 


both our Inclinations and our eſtates, -- 


eren 
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Nor do they leſs prejudge the common Inte- 


reſt, as will clearly appear by theſe Confidera- 
tions; 1. By this priviledge, ive parts of fix in 
the Kingdom, are 12 


by declaring, that Merch indiſing ſhall be no De- 
rogation from their Nobility and Honour. 2. The 
more Money be imployed upon Trade, and the 


leſs upon Annualrent, the Kingdom is always the 


richer, for though priv it Parties may giin by 
Annu lrent, yet the publick Stock of the N. tion 
is not thereby improved, the one helf gains there 


from another, but neither from Forreigners; and if 


al except Burgeſſes be debarred from Trade, then 


the __ of five parts of the Nation muſt lye 
5 


idle, or els muſt be lent to Merchants, Which is 


not ordinar; and to force us to lend, were un- 


juſt. 3. By this, the places in Scotland fitteſt 
for Trading, are kept bound up from uſing the 
nitural advantages of their ſituation, to the great 
prejudice of the N. tion, as we ſee in many in- 
ſtances, and particularly in Lews and Burrough- 
Stounneſs, to keep which from being Burghs, the 
Burghs have ſpent a gre it de il of Money. 4. This 


| has ruined m-ny little Towns, who beczuſe they 


were debirred from all oY e of Tr. ding, 
were forced to get themſelves erected in Burghs- 


from trading; where- 
"asit is a known Maxim in all Nations, that the 
moe Traders, the richer always is the Kingdom 
and upon this confideration, the Engliſh and 
French, have invited all their Gentry to Tr. de, 
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royal, and after that they were erected, were 
forced tobe at the expenſes of keeping Priſons, 
being Magiſtrats, ſending Commiſſioners to Par- 
li ments, m-king publics Entertainments, and 
ſodid ruine themſclyes without any — * 1 
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the Countrey : andby this, the Number of Bur- 
roughs -re ſo fer encrezſed, thit it is a ſhame to 
ſee ſich mean Cre..turesas ſome of them, ſent to 


our Conventions and Parli ments; who, notwith-+ 


ſtanding they want both Fortunes & Brèeding, yet 


muſt fit as the great Legiſlators of the Kingdom, 
and muſt have deciſive voice, in whit concerns 
the Lives, Fortunes, and Honour of the greateſt 
Peers in it. Idcfign not by this to diſparage all 
Burroughs, for moſt are repreſented by moſt qua- 


lified perſons; but to tax theſe Laws, which 
have forced many little Towns, either to ſend 


none, or to ſend fuch as are unfit, $. All the 
Countrey is ill ſerved, for in ſ-me Shires, there 
are but very mean Burghs; nd in theſe Burghs, 


Merchants yet meaner, and if theſe want Credit, 


to buy and carry out our n.tive Commodities, 


they muſt ly upon the Owners hands, and the 


Countrey wanting neceſſer returns, ſuch as Salt, 
Iron and Timber, muſt buy from very remote 
places. 6. If two or three Merchents in better 
Towns conſpire, not to buy or ſell, but at rates 
agreed upon amongſt themſelves, then the poor 
Countrey muſt be at their devotion, and this were 
to grant Monc polies, nor only in one place, but 


in every Shire, not only as to ſuperfluous Com- 


modities, Cas uſe is, when Monopolies are grant- 
ed_) but :s to all, and even the moſt neceſſar 
Commodities; after this, no man ſh:ll dare buy 
a Skin, Wine or Sugar, but a Burgeſſe, and 
which is yet h-rder, this will furniſh a pretext 


to Burghs to oppreſs all ſuch as they envy, un- 
der the notion of Uunfree Traders. 7. His Ma- | 
jeſties Cuſtoms will be thereby much impaircd, / 


for the fewer Traders be, the leſs will be both 


exported 
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' xported, and imported, 2 winger leffens | 
-xport and import, leifens doubly His M. jeſties 
Cuſtonis, of the which theſe re two h+<nds. 
?, Other N-tions who underſt nd Tr de in its | 
t perfection, Tuch, s Holand. do low ell their | 
ubjects to Lyetle without if erence, aud it is a 0 
| xim amongſt them, 7 at many b.nd: and ma- 
119 Puiſes, mae a nch Hate. And it naports not | 
[ 
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Y ſ.y, th t teir Comnion-ne.ith differs 
Ius in its Conſtieations, d thit they 
heut for their Commodities H Her EH mi 
4 Jour vent 15 no larger th n ou conſumption | 
e or wh tever ditferci.ce be in our fand ment. J | 
e | Focftitutions, ret in the in ter f Tr de, tuey j 
6, re ſtill the univ Staudart : 244 lure 8 
Al the vantage of gr Couitrey , cven in order to 
s, our Cod ſumptien, to have the priviledge of 
ie Trade, in neceſſar Commodities es tended to all, 
t, for the moc Importers be, we will get our ne- 
te Nceſſar Commoditics at a lower rate, and the moe 
er Exporters be, our Corus, Fiſhes, Or, will give 
es the greater rates, and thoſe are the two great ad- 
or Nautages of a Kingdom. 
re | |! confeſs ( may it pleaſe your Grace) that 
ut theereting of Societies, as to ſome Trades, and 
n- lat ſome times, is ncectfar, but the ordinar rule 
t- estenuds there, no further, than that Trading to 
ar temote Nations , aud in rich Commodities, 
ay mould at firſt have ſome Priviledges as to their 
nd Nerections, for elſe, privat Stocks would not be 
xt to compaſs it; but even as to theſe, when 
Ju: Trade is once ſecured, and becomes eaſie, 
LW ml mal agable, then theſe priviledges ceaſe, 
d. 1 the cauſc from which they had their ort- 
th e: and therefore it is, that albeit Trade with 
ed For- 


iini 


(6162) ; 
Forrei gners ſeem'd at firſt above the reach of 
it our Traders, when to ſail to Spain, ſeem'd as 1 
hard as an Eaſt-India Voyage now doth, then v 
| Trade needed ſome priviledges; yet now, when Ib 
| experience and encreaſe of Money has leſſened In 
thoſe difficulties, , I conceive the priviledges Þ ti 
ſhould expire. It is known, that the Biſhop of e 
| Glaſgow gave only his Burgh then liberty to Trade | it 
into the Shire of Argi/e, and that the Burgh of | ſc 
| Edinburgh had a ſpecial priviledge of old; to ir 
Trade in the Ijſes : But that now they need iſ ſe 
 '{ theſe, will not be debated even dy them- th 
(4. | Jelves. | th 
cönfeſs, that all Incorporations in a Com- 
mon- wealth ought to have different deſigns, and T. 
different priviledges ſuitable to theſe deſigus, as m 
is pretended ; but it can by no clear inference ru 
$ be deduced from this, that the ſole liberty of ro 
| —_ all Commodities with Forraigners, I ral 
'| ſhould belong to Burghs, but only that they ſhould ] po 
have ſome Staple-goods, wherein they only may | 2 
Trade. And we are content to allow them the !01 
'- -exporting and importing of what is ſupertlyous, I Ul. 
ſuch as Wine, Silks, Spices, c. let all, even ts 
Casauntrey-men, have the export and import of an- 
what is neceffar for their own ſtation and im- ¶ Bu 
pl>yments, let them export Corns, Cattel, c. anc 
{ ſince the having theſe Commadities fignifies no- Ba 
thing without power to ſell them, and the liber ſca 
[13 ty of importing Timber, Iron, Salt, and theſe 
\| . other Commodities, without which they cannot the 
live in their own ſtation. And whereas it !5r 
is pretended , that they are content we fhould wit 
export the natural product of our own Countrey, er 
providing we bring home Money only for chem, I var 


it ple 
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as it is conceiv'd , that this Conceſſion deſtrovs 
en |} what is conceded , for if Unfree-men can only * 
en bring home money, then Free- men and Burgeſſes 
ied | may eaſily underſel them, for few abroad buy 
ges them with ready Money, and Money is the dear- 
of eſt of all returns; ſo that theſę who barter com- 
ide modities for what they — * may ſell much 
of | ſooner, and cheaper, if they * home nothing 
to Þ in return of hat they export; for export by it 
ed | ſelf, without import, occaſions great loſs, and 
m- the advantages of Merchandizing is ordinarily in 
the returns. — 

m- Whereas it is contended, that the leſs diffuſe 
nd || Trade be, it proſpers ſo much the better, for it 

as | may. be eaſier govern'd according to the juſt 
nce | rules. And our old Law — wiſely, that 

of | none but Worſhipful men, and men of coniide- 
rs, | rable Stocks ſhould Trade abroad, that thereby 
uld poor people, by running over Seas, might not 
uy} their neceſſity of ſelling , or want of skill, 

the low the prices of what they exported, and buy 
us, Nurskilfully at high rates what they imported; 

en ud that to defend Trade againſt this diſhonur 1 
off arid prejudices, Guildrics were appointed in 
m- Burghs to ſuperviſe the conduct of Merchants, 
7c. | and reſtrain abuſes, which Burghs of Regality and 
n- Birony wanted, and ſo were h) able to many e- 
er- ſcapes. 

eſe To this it is anſwered, tHat though at firſt, 
ict} theſe rules were neceſſary, yet now when Trade 

it is raiſed to ſme conſiſtency, this neceſſity fails 
ud with its occafions 3 for there are no where poor- | | 
ev, Er Traders, than within Burghs, to which ordi- 
m. narily the meaueſt and pooreſt among the peo- 


ple retire, when they cannot live elſewhere, — 
hen 
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when they are onee ſettled there, they, be- e 
cauſe of the caſie convenience of Trading, do La 
indiſcreetly run upon it; wicreas, none who ly 
live either in Burgh cf Regality, Zarony, or in 15 
the Caountrey, will be tempted to adventure 
upon Trade, except they have couderayle wh 
Stocks, and be ſecure of a full vent. And with- I, 
out debating, what was the deugu of our Legi- Ai 
ſlators, i: erecting Guildrics ? yet we now fird af. 
by erperievce (which is a much ſurcr guide 0. 
than project) that Guildries have conducsd ſo b. 
ittle to advance Trade, that they tend rather to | * 
ecure the Monopoly, which they at firſt pro- I (ta 
cup!» and to cſtabliſh by mutual compacts, ld. 
thoſe exorbitant prices for Commoditics, v lich has 
are now exatted : And if Deacourics amongſt 
Malt-men and oihers, were diſcharged, to pre- th. 
vent Combinations, I ſee not wiiy Guildries, 1 07 
which are but Deaconries amocgſt Mcrchants, (as 
ſhould not be diſcharged for the ſame rea- ch. 
ſon. fir 
But (may it pleaſe your Grace) the great re- ** 
fuge againſt theſe convincing Reaſons, is, that I 
4 might have been urg'd, in jure conſtituendo, bj 
not in jure conStituto, for Reaſoning ends, * 
where Law begins, & omnium que fecerunt ma- N 
jores noſtri, non eſt reddenda ratiz, But this N 
may, I humbly conceive, be eaſily anſwered, I * ' 
if wc conſider, 1. That Laws are mortal like ſpi 
thcir makers, ard they who would bind up their be 
rcaſon to a conſtant adhering to what was once e 
made a Statute, behov'd torenounce that reaſon e. 
by which they ſhould be govern'd, and leave oft the 
to be reaſor able men, that they might be Lan- Il «cc 
yers : and therefore it is, that becauſe Legilla- 
tors 
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tors might take an untrue proſpect of future e- 
vents, Lawyers have determin'd , that where 
Laws never grew unto obſervauce, they did real- 
ly never become Laws, the being once obſerv'd 
is one, of he grea: eſſen ials of a Law, Statuta 
wu un receptu, ng& i uta, pro nm fuctis, re- 
butantur, Voet. ap S tut. cap. 2. Sect, 12. ang. J. 
I. S. 9. CCcad. 71]. M alex. conſil. 6. vn. 1. 
Aud if the woPolſ-rvance of Laus for en years 
af er hey vere made, is in he opinion of Lau- 
jers, ſuchc en: to repudiar hem, much more 
ough: hey o be rejccted, af er hey have for 
many hundreds af 5 care, lan guiſhed in a con- 
ſta col. emp y; /for elſe hey are but like heſe 
Idols, of hefti he Scrip ure ells us, that they 
had ezes, and\a# not, ears, and heard mt, and 
feet, but could\n't wall; And if we co: ſider 
theſe Laus, we will find, ha- even Au hority 
of Parliament, which can do all things in Scot- 
ld, has nor been able o main ain them in 
thſe 3 for heſe S a u es of:times begin, That 
fr aſ nuch, as these had been divers Acts of Par- 
lament, nud. in favours of the Royal Burghs, or- 
laininz they 4141 hag, the only benefit of Jailing 
bad, &c. Tet thej: Laws have nt been in ob- 
"ruance, therejwe, Fc. as is very clear by the 
Narrative of h 152. 47. 12. Par. J. 6. and 
ahy inould the Act have been renewed fo oft, 
F che former had been obſervd ? Ard if in 
ſpigh of all heſe Acts, he ſubjects could never 
be brough: to compliai-ce wi h hem, why ſhould 
we ofter ſo much violence o cur Native Coun- 
rey, as to force upon hem ha from which 
they have ſo much averſion? If Acts which have 
een ſtrengchned by obedience aud obleryation, 
may 


cers within Burghs ſhould not be continued from 
year to year, J. 3. Pat. 5. Alt 29. They ſhould 


men, aad have at leaſt three Ser plaiths of Wool, 
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may be repelled by deſuetude, and a contrary 
cuſtom , how much more may deſuetude over. 
come Acts which are not yet arriv'd at their due 
ſtrength, and perfection? 2. Though theſe Act; 
had once been in obſervance, ye: they are now 
antiqua:ed by deſuetude, and non-obſervance: 
Tha: deſuetude may antiquat and abrogat Laws, 
is very clear from reading our Acts of Parlia- 
ment, of which the full half are 1n deſuetude, 
and are only conſidered now by us as matters of 
Antiquity, as Roman Meduls , or old Hiſtories: 
and particularly, can the Burghs-royal deny, but 
moſt of theſe Acts limiting their Trade and Go- 
verament, are gone in deſue:ude, as that Och. 


no; ſail in Winter, nor of:ner than twice in the 
year to Flanders, J. 5. Par. 4. At 30. Not 
ſhould they fail , except they be Worihipful 


qr half a Laſt of Goods, J. 3. Par. 2. AF 13. |, 
2, Par. 14. Act 168. Fruſtra opzm Legis implorant, 
qui in Legem peccant : . And it were unjuſt, that 
they ſhould oliege others co obey , what they 
will not ſubmic to. And that the Acts where- 
upon the Priviledges now cravcd, are four 
ded , aregone-in/deſuetude, appears very con-: 
vincingly, from the cguſtaut practice of all chef" 
corners in the Nation, not by ſingle, or clan 
deſtine Acts, but openly, upon all occaſions, and 
in all places, and ages, even under the Neigl 
bourirg obſervation of whole fleeces, and of all 
their ſucceeding ſerieſes of Magiſtrats: Have 
not Muſſelburgh, and Burroughſto«nneſs near Edin 
burgh ., Huniltoun near Glaſgow , the grea eſ 
Burgh 
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irghs of this Kingdom, exerciſed this free- 
ue Um which is now controverted ? Ard though 
&; Ne made frequent applications to your Lord- 
lips, yer till now was there\never a Decreet in 
in their favours, and Decreets in abſence, 
£ racher founded upon the omiſſions of the 
cfender, than the juſtice of the Purſute. 
nat it appears clearly, that the Magiſtrats have 
n aſhamed to crave, the Judges unwilling to 
w, and the people ſtiffly refractory from ſub- 
ing co the priviledges here craved to be de- 
ed. 

ſo this it is replyed for theſe Burghs-royal, 
hac deſuerude cannor abbrogat Laws under Mo- 
archics, though it could under Common-weal:hs, 
ec pores tacitus populi concenſus abrogare, qu d ex- 
reſſus populi conſenſus non introduait, I. 32. ff. de 


'S, 
la- 
ie, 
of 
5: 
ut 


or 

ul We. Nam cum ipſæ Leges nulla ratione nos teneant 
„m quod judicio populi ſint receptæ, menito Of 
. ue populis fine ullo jcripto probavit , tenebunt 
it, ines. 2. Though deſue ude might abrogas 
at aws as reſpect only privat Rights, yet the pec- 


le by bre: n penal Statutes, cannot by re- 
{cated Tranſgreſſion, ſecure themſelves againſt 
laws made for reſtraining cheir inſolencies ; elſe 
frequent Uſury , or attending Conventicles, 
eſe delicts might paſs in deſuitude, and by the 
f-. Nets founded upon, the half of the offenders 
1dcoods are declared to belong io his Majeſty, 
Erd theſe Laws are in effect penal Scatutes, 
ul Where Laws may run in deſuetude, it is re- 
reſluired , that the deſuetude or contrary conſue- 
Aide, be founded upon clear and open deeds, 
ad not upon clandeſtine or precarious Acts, as 
in this caſe, wherein all the Trade with For- 

| reigners, 


* 


— — — 


| — 511 6 it 
oy 4 1 
reigners, to which theſe Burghs-royal or of th 
rony can pretend, was either carry'd ou ung 
the name of free Burgeſſes, or was to!erated \ 
the neighbouring Burghs-royal. 4. I. is re 
fit, that the conſuctude which is oppos'd to Ia 
be judiei) contrad? Jorio vallaca, wluch carne 
alledg'd in this caſe, where uo only no Decrs 
can be inſtanced, fiiding theſe Laws o be a 1» 
ga ed, but where there are Decreets prodicy 
conform thereto. 
Jo he firſt of which it is anſwered, hat thong 
thoſe Laws ſecm o reſpect a Common-weal 
yet 1: is generally received now, hat a cont, 
ry deſuetude may abrogat even Laws in roduc 
7 Monarchs, aid chac he Taci uruity or coli 
vance of the Prince, is equivalent o a co21nlcil 
Thus Perez, tit. Que ft hong. conſuct. junt qui ji 
entium principts deſiderant, quia in illum omni: ji 
teitas condendi nuris tranjluta , eg) tamen exiShi 
luffcere, ne Princeps contradicat : aud for his 
ces, c. 1. de conſtitut. de 6. where a couſue ui 
is ſuſtained to abrogat Law, though che Pop 
{who is a ſoveraign Prince in his own domi 
ons ) did not expreſly allow it, duminod) fit ii 
ti nabilis & legittime prefcripta 5 and with us, d 
not our old Laws dic out by deſue ude ?. ard d 
not new conſuerudes daily ſpring up, witt:ol 
any other warrand, chan meer re:ſon , and pt 
ſcripzlon: but in our caſc, His Majeſty lias fot 
allowed this cuſtom, and has {5 far contribute 
with it to the abrogarion of cheſe Laws, that! 
has under his own Royal Hand, grau ed man! 
Signatures in favours of Burgs of Reality ant 
Barouy, allowing them to Trade with Forreig! 
£15, and extending their priviledges as 5 
1 
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moſe of Burghs-royal; which Signatures are | 
paſſed in His Exchequer, and authorized with 
His Scal, which ſtates this conſuetude in a very | 
lifferent caſe from conſuetudes which may ab- 
rogat penal Statutes, or ſuch publick Laws as 
ire made againſt Conventicles; the one His Ma- 
cſty oppoles, in the other He concurrs. And 
his likewiſe anſwers that other Objecton foun- 
led upon the clandeſtinneſs of theſe Acts, for 
what Act can be more publick, than theſe which 
paſs His Majeſties hand, the publick Judicatures, 
ind common Seals; and as to extrajudicial 
Acts, contrary to the Laws, they have been too 
due nany and univerſal to be latent; but it is offe-\ 
du ed to be proven, that Burghs-Royal and Burghs 
ef Barrony, have been in uſe openly and avow- 

1 Maly to drive on this Trade, which they endea- 
„our to maintain. And whereas it is alledged, 
ii hat conſuetudinis non vilis eſt authoritas , verum 
1is un uſque adeo ſui valitura monento, ut aut legem 
tui incat, aut rationem, I. 2. C. que fit long. conſuet. 
Polo this ſome Lawyers anſwer, that though it 
mii znnot over- power a Law, whilſt the Law ſtands 
jet it can abrogat and make the Law fill 
ont. ad dict. I. and others interpret ſo this Law, 

s that they extend it only to a growing and 
nripe conſuetude, which cannot indeed ab- 
ogar a. Law, that has not fully loſt its vigor, 
ſo fis £xjac. and others affim. 
uta. As to the fourth Objection, it is anſwered, 
hat a contrary conſuetude can abrogate a Law, 


maine judicio contradiforio z for, judicinm cont radicto- 
aun is not that which abrogats the Law, but 
reign 


ly finds that the Law is thereby abrogat,and 
tar 4 H it 
thok 


Hath given; but that likewiſe by the 26. All 
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it doth. not ſtrengthen, but declare the conſu 
etude; and the Lords of Seſſion, by refuſing 
frequently to declare this Priviledge, have 
therein done what was equivalent to a judiciuni; 
contradictorium; and if this be not ſuſtain'd;then 
the Burghs-Royal may crave, that all the Lie 4 
ges may be debarr'd from tapping Wine, Spice 
or other things, abſolutely neceſſar for the ac” 
commodation of Travellers; for the ſelling . 
thoſe is. as expreſly prohibited by the Laz 
founded on, as is the trading with Forrergner 
Nor is the conſuetude whereby theſe are abrdf? 
gat, any other ways firmata judicio contradictorig”* 
than this is; and though the Burghs-Royal dd“ 
clare, that they inſiſt not at this time to haz IK 
their Priviledges quoad theſe extended, yq**. 
certainly when they have prevail'd in the one" 
they will crave the other. And what an abſufft 
thing were it, that all Travellers behoved eie. 
ther to lye in Burghs-Royal, or to want thi" 
accommodation which is neceſſar, or to buy n 
at exorbitant Rates; and that not ſo much asÞ?# 
Candle or Penny-point ſhould be ſold, for ti 
8 of the Countrey, outwith a Burg 70 
Oyal. 4 \ Fr cn Tak ! _ 
I may likewiſe repreſent to your Grace an We! 
Lordſhips, that His Majeſty is not only, becauſ 
the Author, therefore. the abſajute Arbiter g 
this Priviledge, and may diſpoſe upon what I! 


of the 3. Seſſion, of His Majeſties ; firſt Parl. F 
is declared, that His Majeſty: has the ſole Pech 
rogative, of ordering and diſpoſing Trade wif Y 
Forreigeners; and therefore, ſince His Majeſfon 
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has granted to all Burghs of Regality, and ma- 
iy Burghs of Barrony, as full liberty in trading 
wich! Forreigners,' as He hath granted to any 
Burghs-Royal, Iſee not who in Law ean diſpute 
his Priviledge with them; at leaſt, how the 
Burghs-Royal can in gratitude debate the ex- 
ent of a Priviledge with their Prince, who at 
rſt gave it. Nor can theſe conceſſions, in fa« 
ours of Burghs of Regality and Barrony be al- 
edged” to be ſabreptitious, as is ptetended,. 
ince they are not only paſt in the ordinary 
day, but are frequently paſt, e adus gemina- 
us facit atlum cenſeri non eſſe ſubreptitium; but 
ikewiſe, after it hath been repreſented to His 
ajeſty from the Burghs-Royal, and their A- 
n * 2nts in Court, that this conceſſion was con- 
pſulftar y to the Priviledges granted to them by 
d che Parliament, notwithſtanding of all this, His 
t thhlajeſties Predeceflors and Himſelf have ſtill 
b y:ontinued to grant theſe conceſſions. And 
nat the Burghs of Regality and Barrony have 
oyed'this Priviledge of Traffique and Mer- 
afd?zitig, is very Clear Byithe' 29. Act, 11. 
tlet y. S whereinl it is Heclared, That for o 
iſa divers Burghs of Barron) and Regality were 
becauſſ iſe Fo exerce the Trade and Traffigue of Mer- 
iter Q dxe; therefore, that Priviledge and Freedom 
what H be continued to them. pF 
26. Alt hath been oft inculcat, that this Priviledge 
pæl. ted to the Burghs-Royal, of the ſole Trade 
dle Pre Forreignets, is not the meer effects of 
de wi Majeſties Favour, and is not only founded 
NMajeſſon the Parliaments conceffion, but that it is 
| Re H % gran- 
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| What it was in that Kings time; So that if 
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granted to them, upon the account they pay: 
the fixth part of all the Publick Impoſitions o 
this Kingdom, which makes their Contributions 
within Burgh to riſe ſo high, that if they had 
not this Priviledge to ballance that inconveni 
ence, they would not be able to eaſe the Coun 
trey, by paying ſo great à proportion, and i 
elle ab within 2 had no ſpecial Privi 


ledge above others, they would not live with 
in Burgh; For, it were unreaſonable to im 
gine, that when they might Trade as well elſe 
where as within Burgh, that yet they would 
continue to live there, under great Burdens 
and without any Priviledges. | 
To this it is anſwered, that the;1x1. Act o 
Parliament, Ja. 6. Par. 11, whereby it is de 
clared, That their part of all general ;Taxatyf 
ons ſhal extend to the ſixth part allanerly 
bears no ſuch quality; nor do the Acts of Pac, 
liament bear any ſuch onerous Cauſe ; But th 
true reaſon; of their bearing the ſixth part q; 
the Kingdoms Burdens, is, becauſe they are 1th, 
trinſecally the ſixth part of the Kingdom, Pat 
we look either to the number, or riches pf. 
their Inhabitants : and if the Burghs- Rog 
were accounted the ſixth part of Scotland, 
der the Reign of King James the firſt, by 7 
much more great a proportion are they able 
bear now, when the Burghs are ſix times me 
numerous, and each particular; Burgh; fix tir 
more rich and populous, than they then we 
Their Riches have encreaſed with our Lux 
and the Luxury of our Age doth far exc: 


i 


5 
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Eb, 
ow the Nobility and Gentry only toil to get 
oney, tu buy from Burgeſſes what they im- 
ort from Forreign Countries, I conceive thoſe 
urghs, may eafily bear 2 ſixth of our burdens, 
nce oncea year they get in all our Stock. And 

» any thinking man, it may eaſily appear, that 


pa 
as 0 
1009 
had 
7ent 


coun the Money in Scotland doth once a year cir- 
od ulat and paſs thorow the hands of Citizens: 
rr money ſerves only either to pay our Annu- 
with rents, or buy us neceſſars; and that which 
1055 payed for Annual - rents, is by the Receivers 


ven out to others, to ſatisfie the preſent ne- 
ſſities, and all is ultimatly employed for Food 
Rayment, and little money is beſtowed up- 
1 Food or Rayment in Scotland, except only 


thin Burgh. 

Since then this Priviledge doth divide Scaf- 
nd in two parts, ſince equity in it ſeems to 
ppoſe Law, and fince both Parties pretend to 
of Parſational Advaptages : I ſhal humbly move, 
ut It if this Illuſtrious Senat be unwilling to in- 
part W%rpoſe in ſo univerſal a Difference, that this 
are Ipebate ſhould be tranſmitted by them to the 
lom,Parliament, which is the full Repreſentative 4 
ches Þf all the Kingdom, and the natural Judge of a 
wy quity and convenience. 4 
ind, | 
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t, nd The Seffion referr'd this Caſe to the Parliament, 
able ſſyhe extended this Priviledge to all the Liege. 
js me entrapment noo nmr ne ng 
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For the Earl of Northerk, again 
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our Law, defend againſt the Marriage? 
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my Lord Treaſurer-Depute, 


7 


Whether a Novo Damus Jecures againſt pre. N to h 
ceeding Caſualities, 7 


1 char 

My Lord Preſident, 1 It 

+T is one of the chief Advantages of our N and 
| tion, in this a ge, that we live under a Princ as 
who covets more the hearts of his Subyect = 

˖ tan their Eftates3- and who loves rather to ſa Lute 
his Laws obey'd, than to have his Advocat pr * 
vail: What meaſure then can his fisk expec all | 
when in general, all Lawyers have even und take 
Tyrants delivered, as their opinion, Jemper ct ſual 
tra un in dubio eſt reſpondendum? And fin hcie 
flattery or fear may encline ſome, to fayour t {al 
Princes Intereſt too much; it is fit, that Jud dea 
ſhould be jcalous of their own ſpirits in ſud ">, 
caſc*, and ſhould bend them, rather to the fo 
ther ſide, that they may fix at laſt in a ſtraigh ſeque 
nels, - . — 


The caſe propoſed is, whether the Now ds 
mus. not expreſſing the caſuality of Marriaq , 
ſpecially, but all Caſualities in general, doth by gr 


That it doth, I preſs for my Client, op 
the 


17 

theſe Grounds; Firſt, a Now damus is that, 
which the Feudaliſts call renovatio feud?, and 
renovatio feudi doth import, I#eratioem ab am- 
ni caducitate; nay the very nature of a Diſpoſi- 
tion or Alienation doth imply, a liberation from 
any burden, with which the Viſponer could af- 
fett it, eiſe he ſhould alienat and yet retain, 
give and not give; and therefore, by the civil 
Law, he who diſpon'd Land, was interpreted 
f. to havediſpon'd it tanquam optimum maximum, 
free from all the Diſponer could lay to its 

charge. 8 | 
It any perſon ſhould diſpone his Land to me, 
and ſhouls thereafter crave a Ward or Mar- 
riage, as due out of theſe Lands tanguarn debi- 
tum jundi; certainly it would be an abſurd pur- 
ſute, nd 1 would be abſolv'd; nay ,if a Superior 
enter me to my Lands, eo 10, T am free from 
"Yall preceeding caſualities; nor did ever a Vaſſal 
ad take Liſcharges at his entfy of any former ca- 
ſualities, but his entry was always judg'd ſuf- 
ficient 3 why then ſhould not His Majeſties Vaſ- 
ſals be in the ſame condition? for ſince this is 
clear in other Vaſſals ex natura feudi, there be- 
ing no Statute in their favours, it muſt be due 
to all Vaſſals; for, a quatenus ad omne valet con- 
enentia; and that which is natural to Few's, 
> muſt be inherent in all Few's. The deſign of 
a4 © Novo damm is to ſecure the receiver againſt 
ac] nullities; the Law thought to ſet this as a 
of March-ſtone; and let not us remove it. The 
ſtile of a Novo dams in our aw, which is e- 
og] duivalent to exprets Law, is very exactly adap- 
ic H 4 ted 


| „„ 
ted to this deſign, as may appear by all it 
Clauſes; for, when His Majeſty de nous dat 
that Chartor muſt be equivalent to an origir 
Diſpoſition; and ſure, if theſe Lands had he 
Tonged to His Majeſty, and if he had diſpone 
them, that original Right would ſecure the re 
ceiver, againſt all His Majeſty could crave oy 
of theſe Lands, except in ſo far, as he did ex 
prelly reſerve at the making of the Diſpoſition 
nor do Iſee, why reſervations of former Right 
were neceflar in Diſpoſitions, if theſe Right 
were reſerved without them, and if they wer, 
not cut of by the Alienation it ſelf. 
But, not only doth this Nova damus diſpor 
in favours of my Client, the Land out « 
which thefe caſualities are ſought, but i 
diſpones them, cum omni jure, & titulo, intereſſ 
0 juriſclameo, tam petitiorio quam poſſeſſrio 
que. nos, aut prediceſores, aut ſucceſure 
noſtri, habuimus, babemus, vel quovis modo hab 


re poſſumus, in, & ad, dictas terras. What cu ieh 

be more expreſs? For if His Majeſty had Hul 

claim to, or right in, theſe Lands, any man nd 

of way, he here diſpones it, and transfers ite; 
Right, in, and to my Client; if His Meg eq 

have any Right at all, it muſt be vel jus, Pod 
intereſſe, vel juriſclameum, and if it be either qe, 

| theſe, it is diſponed : But leſt it might be pu, 
tended, that this Clauſe extended only to lau. 
| cure the Property (which is not its only effedſe e; 
as I ſhal clear hereafter) Therefore, M; ar 

ſtile of a Novo damus bears omne jus, non ſong... 

9 1 


quoad aliquam ejus par tem, ſed & ad omnes 


— 
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Mus, firmas, & af ratione wards, purpreſtu- 
re, foris facturæ, non introitus, ejchet#, &c. vel 
nucunque alto jure, vel titulo: For which gene- 

ral Clauſe, I draw theſe Inferences; Firſt, 

Wthat this general Clauſe muſt ſeclude His Maje- 

ty, ſince tantum valet genus quoad omnia, quan- 

um ſpecies quoad ſpecialia, Bald. conſil. 1. lib. 3. 
emin. conſil. 65. & I. ſi duo ff. de adminiſt. tut. 

And there fore, ſince a ſpecial Gift of this Mar- 

riage would have ſecluded the King or His Do- 

nator, a general conceſſion muſt do the ſame, 
ſpecially ſince this general was deſigned to 
ſecure againſt all, in reſpec particulars could 
rot be remembred: even as we ſee in gene- 
rial Diſcharges, or Renounciations, which are 
Ws valid quoad all, as any particular Diſcharge 
can be, as to a ſpecial debt or deed ; and fince 
this general Diſcharge of all former Caſualities, 
is ſo oft repeated, and repreſented under ſo 
many various Terms, which can fignifie nothing, 
it they did not expreſs the exuberant Will and 
nclination of the Prince, to denude himſelf, 
nd ſecure his Vaſſal. againſt all former Caſua- 
ties, as well Marriage as others: and this Clauſe 
equivalent to that Clauſe ſpoken of by the 

Doctors, quovis mod) vatet, which comprehends 

nem modum vacandi, & omnes formas excogi ta- 


lauſes ſubjoyned to ſpecials enumerat, muſt 
extended at leaſt to all ſuch ſpecialities, 

is are of the nature of the ſpecialities e- 
umerat; For, the ſubjoyning a general to 
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les renunciationis, Cap. conſil. 14. 2. General 


I ſpecials, is defigned to ſupply the 
H 5 = FF 


0 — — — 


tent to diſpone and gift the Marriage, he would 


fal? Nam generalis clauſula idem operatur, qu 


crime which is cxpreſt, act. 52. J. 4. Parl. 5. act 


(61789 


not enumeration of other ſpecialities which 
homogeneous, clauſula generalis que ſequitur a! 
Jus (peciales enumeratos; extenditur ad ſimilia Wc 
cificatis, Socin. conſil. 316. But ſo it is, that Mt 
caſuality of a Marriage is of the ſame natuſe 
with many caſualities here ſpecifically exprelM a 
ſuch as Ward, Non-entry, Eſcheat, c. ou 
which the Superior having right in the ſan 

ey 


way as he has to Marriages, it is preſumed, | 
would diſcharge it in the ſame Way with them 
3. General Gifts muſt be extended to ſuch par 
ticulars, as probably the Granter would har 
gifted if they had been expreſt; but ſo itis 
that it is beyond all doubt, but, that His Maic 
ſty, if he had been asked, whether he was con. 


have conſented very freely to gift the Marriage 
az well as the other Caſualities, this Marriag 
muſt therefore paſs under the general; a 
how can it be thought, that he who grant 
all other Caſualities, would have refuſed this 
or what ſpeciality was there in this CtuliF! 
ty, which might have occaſioned this ret 


Herialis, ubi mn ſubeſt ratio diverſitatis, Curt. en 
l. 19. and upon tiris ground it is ſtatute, u 

geral clauſes in Remiſſions, ſnalbe extend. 
to all crimes of leſs gravity, than the cg 


it; great crimes can be taken away by genen 
Clauſes, ſure it cannot be denyed in civil Ciſe 
alities, which are of their own nature cali 
pardon d, and of leſs conſequence : and by til 


At, it is clear, that the general clauſe vs 
| ey 


. 
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ztended formerly to all, even greater crimes 
han the crime ſpecified; and if a Statute was 
cceſſar there, it is much more neceſſar here, 
|; the general clauſe cannot be reſtricted. Sure 
e who granted the Property, would not ſtick 
ta Caſuality, he who granted the greater, 
ould not ſtick at the lefler; he who granted 
0 many Caſualities, would not ſtick at one; 
e who granted all others of the ſame nature, 
yould allow this to paſs with its fellows; and 
Je who granted Ward, which is the cauſe of 
larriage, would not have refuſed, to grant the 
larriage, which is but an effect and conſequent 
f that Ward: And this leads me into another 
argument, upon which Ilay very much wetghtz 
is Majeſty has here igel omnia proſicua & de- 
ius que contigerunt ratione Hardæ; but ſo it is, 
at Marriage is a Caſuality proficuum & deve- 
it; which falls by reaſon of Ward-holding : 
nd fo contingit ratime Hardæ; for, Ward here 
taken not as a naked Caſuality, but as a hol- 
ling, and therefore it is, that when by the ſtile 
df a Nov) dams, all Caſuilities are enumerat- 
d, Mirriage only is not ſpecified in the old 
ignatures, becauſe that Cauſality was ſtill lookt 
pon, as comprehended under the general, om- 
„ poficua ratiine Wards, Not only do many 
dencral terms of this Now dams lecure againſt 
as and all other Caſuaiities, but His Majeſty 
his conceſſion, cx preſſes all rhe wiys of tranſ- 
ln on. whereby theſe Caſualities could be gi- 
en by him to his Vaſſal, viz. Renuntiando, 
ransferendo, & extradonando 5 cum oinni 
e & inſtantja: and in ng 
tuns 


| (180 3 | 
h is Right, His Majeſty has a conſiderable con. 
poſition in Exchequer, which makes this to be 
not only a Gift, but a Bargain, not only met 

Law, but Equity. 

To ballance theſe Reaſons, it is repreſentet 
for His Majeſty,and his Donator, that all hisMs 


jeſties conceſſions are gratuitous, and muſt no Hei 
be too argely extended, for what compoſitiW No: 
ons are payed, are rather payed as fees to HM tho 


Majeſties Officers and Attenders, than as vo. 
price, and theſe are too low, and unproporti- the 
onat, to what is given, to deſerve that name per 
2. That His Majeſty cannot be prejudg'd by [ual 
the negltzence of his Officers, and what he pa- not! 

& in favours of his Vaſſals, deſerve a far o- Fes 
ther conſtruction, than what is done by other fror 
Superiours; and though general Clauſes may ¶ dec 
carry away Caſualities from them, becauſe it voc 
is preſum'd, that they have leiſure to ponder iſ the 
every word, in any Right they grant, yet His hen 
Majeſty being loaded with the weighty affairs ¶ not 
of the Nation, cannot vaick to ſo exact obſer- I 
vations; and therefore it was thought fit, that ¶ Maj 
the negligence of His Officers, nor the 1mpor- I dot 
tanity of Parties, ſnould not prejudge Him, Ji ind 
3. That the gif: of a Ward, per ſe, would not I ther 
carry the Caſuality of Marriage, if it were nat ei 
expreſt; ergo, Marriage could not be compte '0 9 
hended, under the Caſuality of Ward which ut, 
is here expreſt. 4. That general Clauſes ate ed) 
in many caſes but error ſtili, and are reſtrictel i var 
by the deciſions of all our Courts; thus though Il liſp: 
the ſtile of a Gift of Eſcheat, doth diſpone all its: 

„ moveabl 
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noveable: which the Rebel had, or ſhalac quire; 
ret, theſe Gifts are reſtricted by our deciſions, 
o what the Rebel had, the time of his rebelli- 
on, or ſhould acquire within a year after the 
tebellion; though Gifts of Ward and Marriage 
hear, ay and till the entry of the next law 

Heir, yet theſe Gifts are reſtricted to three terms 
Non-entries, ſubſequent to the Ward; and 
though Gifts granted do bear reltef, yet they 
would not carry a right to the relief. 5. That 
the deſign of a Now damus is to ſecure the Pro- 
perty, but not to tranſmit a Right to any Ca- 
ſualities not expreſt; and thus the King might, 
notwithſtanding of a Neve damus crave bygone 
Few-dutiesz nor would it debar His Majeſty 
from craving Taxt-wards or Marriages, as was 
decided in the caſe betwixt His Majeſties Ad- 
yocat, and Pierſtoun, where it was found, by 
the Exchequer, that Marriage was not compre- 
hended under the Novo damus, becauſe it was 
not expreſt. | 
Tam not, my Lords, willing to leſſen His 


Majeſties Favours to His Subjects, who were 


not worthy of them, if they underyalued themz 
ind therefore, I beg leave rather to magnifie 
them ſo far, as to think, that they ſhould not 


Je interpret ſo narrowly, as to bear a propor- 


to our deſerts, (for the favours of Princes can- 
at, like his whom they repreſent, be meri- 
ed) but ſo auguſtly and opulently, as may 
xar a proportion to the greatneſs of him who 
liſpenſes them, as Clarus, and all the Feuda- 
its obſerye; and iſ the word can admit a large 

inter- 
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interpretation, the 2 of Princes ought to 


have it; So, that ſince theſe general clauſes M..;: 
would carry all Caſualities in Gifts granted by Ml :; 
privat Superiors, much more ought this to be Ng 
allowed in auguſtioribus principum conceſſionibur, r 
eſpecially in Diſcharges granted by them of all Mic 
former incumberances, which being of the nx. 4g 
ture of Indemnities, ought like them to be 
interpret all poſſible ways to defend the poor Nie. 
Vaſſal. Nor do] deny, but the negligence of His = 
Majeſties Officers ſhould not prejudge His lu. alt 
tereſt, yet, Gifts granted cannot be called ne- cas 
gligence; for the one is an omiſſion, and the 7 
other a commiſſion: the one is a privation, and Nin a 
the other a poſitive Act; the deſign of that Sta. 722M; 
tüte was to defend His Majeſty agajuſt the o- N, 
miſſion of His Officers, ſuch as the ſuffering His W te 
Rights to preſcrive, or omitting. to propone may 
Defences for him; and the words of the a& d 
14, Par. 16. Ja. 6. are, that in the purſuing ad 
defending any of His Actions or Cauſes, the negli» Ml he. 
gence of Hu Officers ommitting any exception, p 
&c. ſhal not pizjudge him. But God forbid thit Stile 
every Gift granted by His Majeſty, and paſty Mare i 
his Exchequer, might be thereafter queſtioned, M5 u; 
becauſe a ſ::cient compoſition was not paved, Mcirt 
| or that it was not founded upon a ſufficieat Mine 
cauſe; for elſe, all our Signatures and Rights tha: 
| might be queſtioned ; this were to unhinge al: G 
| our Securities, and to endanger all His Mae: re 
ſties Officers; but how can what is paſt His Re- ere 
al Hand, be thought to be paſt by the neg! Mand 

ence of His Officers? And how impertineit tile 
were it, for his Oficers always to ſtop whate3 MW tes 
Majeſty commands? ] 


— ate — 
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: confeſs, that 15 . a Ward per ſaq 
ud not carry Marriage; but if His Majeſty did 
aut omni pf ficua ratione Warde contingentia, 
:h5pgh in a ſingle Sift, I think it would give 
do the caſuality of Marriage; and yet, that 
cle would not be ſo ſtrong as ours; for in ſingle 
Gifts, it is proper to expreſs Caſualities diſ- 
0d, but in a Nov: dm it is otherwiſe; for 
he delign there, i the enumeration of all 
"cial Carcalities, and by ſubjoining a gene- 
Ini to theſe, thereby to ſecure _—_ all theſe 
e- WCzlualitics. | 
ie WM To what is founded upon the errors, that are 
id Win many of dug Stiles, I need only anſwer, that 
4 WW i-:ulariter ſtilus equipollet juri, & pro Lege habe- 
0. |. fi quands C. de injur. Bart. in I. peritos Ff. 
1s de excyſ. tut. And therefore, though as Laws 
e may be abrogated or reſtricted, ſo Stiles are ſub- 
dd to the ſame frailty; yet, unleſs it can be 
Lade appear, that theſe Stiles are reſtricted by 
„be conſtant current of Deciſions, or by ſome 
), W:xpreſs Laws: certainly, Stile muſt rule us: 
it Witiles are the product of common conſent, and 
re introduced after much experieuce, by ſuch 
d, M-: underſtand : they are to Lawyers, what the 
0, W:rt is to Geographers, or the Compaſs to Sea- 
at WW men; and this is ſo far from being convell d, 
ur it is eſtabliſhed by the inſtances adduced, 
1 e Gifts of Eſcheats and Non-eatries, which 
re reſtricted according to the latter, till they 
e reſtricted by expreſs Acts of Exchequer: 
and ure theſe Acts had been needleſs, if the 
tele had not been binding, before theſe Sta- 
es dravum backwards, but having a future 2- 
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bligation only, every man knew how to g. 


pone or tranſa& for them accordingly. 

As to the inſtance of Reliefs, by-gone F:y. 
duties, Taxt-duties of Ward and Marriage(which 
was Pierſtons caſe) it is clear, that the rezſon 
why theſe paſs not under general Gifts in, he. 
cauſe they are liquid, and ſo canuot be com 
pon'd for, - in Exchequer, as ye well 
ſerves, for theſe are no contiugencies; 24 
fince the Law gives right to any thing in a Sip 
nature, becauſe it is compounded for ; there. 
fore, in juſtice theſe things cannot be compre. 
hended in aSignature,which are not compound. 
ed for. We have likewiſe an expreſs Act of 
Parliament, appointing that Reliefs ſhould not 
be compounded for, whidh draws out theſe 
from the common objection, and ſtates Relick 


in a caſe far different from ours. 


And though it be much urg'd, that His Ma. 
jeſty having taxt the caſuality of Ward and 
Marriage in this Gift, it is moſt preſumable, 
that He would have expreſt the caſuality of 
Marriage, if he had deſigned to have tranſmit- 
ted it, ſince that caſuality was then under con- 
ſideration: Yet, this is but a remote conjectute, 
and muſt cede to the ſtronger preſumptions 


urg' d in the contrair; and ſince the Signature 


isnot drawn by His Majeſties order, but by the 
Vaſlal, the preſumption ceaſes; and it 1: 


more preſumable, that the Vaſſal would have 
_ expreſt this caſuality, had he thought it ne- 


ceſlar : and whatever might be urg d, if this 
caſuality of Marriage had been expreſt, but had 
been delet; yet there can be little difficulty, 

whele 
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chere the 3 was pre ſented without it, 
nd where the Vaſſal reſted upon the general 
clauſe. 
all the Lawers of our Nation have adviſed, 
bat this Novo damus did feclude Marriage, 
e. bough not expreſt ; all the people have e- 
-Micem'd ſo, and upon that eſteem, they have 
sought and ſold accordingly, Rights carrying 
uch a Novo damus ; So that whatever may be 
Hoe as to the future, yet ſince ſo many have 
e-ompon'd with His Majeſty for ſuch Gifts, in 
e Mcontemplation they carryed all Caſualities, and 
d. lat ſo many have given conſiderable ſums to 
of MW ſuch as had compon'd for them, upon that con- 
of MW deration 3 Since this opinion was ſo old and 
{Muiverſal, and ſince ignorance in it (if it be 
Min error) was ſo invincible, being warranted | 

by the advice of the ableſt Lawyers; I cannot 
H. ee how in Law quead preterita it can be other- | 
4M viſe interpret, whatever fare it may have for | 
le, the future. 
of The Lords found, that a Right granted by the 
it N King, with a Novo damus, did not only ſecure 
n- tte Property, but ſecluded all the Caſualities that 
were expreſt ; but that it did not defend againſt 
luualities which were not expreſt. 


ls 
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— 56 to reduce, be revocable. 
A EE Law might ſeem a ſevere Maſt 
if it only impoſ'd upon us what y 
intire ſubmiſſion to what it did command: b 


in recompence of our ſubmiſſions, it returnst 
its protection, it doth ſupply want of ſtreng 


ſtrong; want of wit in the fimple, when the 
-are ingaged againſt the ſubtile z and want“ 
age in Minors, who would otherwiſe be ver 


be their Tutors, and whilſt ſuch as rely upon the 
own wit, may be circumveened, they are by i! 
aſſiſtance plac'd beyond all hazard. 
Amongſt thoſe other Minors, who daily con 
| - to crave from you, the reduction of what the 


long a Minor. And if ſharpneſs, & malit1a,ca 
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For N JOHNSTo0 x 
gainſt 3 ed 
5 AMES HAMILTON, eral 


Whether a Contract entered into by a Minir, w 
averr d himſelf to be Major, and ſwore never 


were to obey, and exacted from us: 
in the weak, when they are ingaged againſtth 


eaſily circumveened: it appoints its Judge: tt 


did in their Minority, none was ever more agg. 
vourable than my Client, he being a perſon, vi 
becauſe of the lowneſs of his parts, and mea 
neſs of his breeding, is like to continue ve 


in ſome caſes foreſtal Majority, and almoſt mcg 
it half way, certainly want of wit and ordin 


ſag 


— — 
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wgacity, ſhouid extend the priviledge of Mi- 
nority., The perſon by whom he is læs d bein 
tis own Kinſman, and one in whom he confi- 
ed very much, pleads likewiſe for a more li- 
eral re paration, and the ſame principle which 
makes murder under truſt to be treaſon, ſhould 
kewiſe make the læſion here to be more eaſily 
reparable, and ſhould not only weaken the De- 
ences, but ſhould likewiſe be a ſufficient ground 
' Wt repell ſuch as were of themſelves relevant: 

ind the læſion here, is not one of theſe ſmail 
if injuries, but is a great and conſiderablg loſs, 
vi whercin the Minor has not only been induced 
s ſell his Land, though the Law appoints, that 
bal i Minors Land ſhould not be ſold, but by the 
of 4uthority of a Judge; but to ſell his Fathers 
WM feritage, tranſmitted to him by a long ſeries 
| 


of Anceſtors,. and to ſell it too without the con- 

ſent of his Curators, who are the only perſors 
s ſhould defend and ſupply his infirmity. ; 
8 4zainſt theſe Reaſons, it is debated for the 
Jl cinder, that though Minors have great Pri- 
co 'icdges allowed them in Law, yet many cauſes 
[077 occurre, wherein, it were unjuſt to propor- 
Wo exactly the prices of what they (ell, with 
"ie ordinar prices of what is ſold ; and the ſame 
ty whereupon their Priviledges is founded, 
agg make ſuch exaftacſs, not only to appear 
Ade, but really, to be rigour. As if a Minor 
"ould, to free him from the Gallies, obliege 
mſelf to ſell Land at an eaſie purchaſe, to one 
his own Countrey- men, who were then in a 
prreign Countrey with him, & from whom he 
duld only expect money, and which money 


being 


— 


— — 


= | 188) 
being to bebeſtowed upon Merchandizein the. h. 
Countreys, might produce far greater advan 
tage to the Merchant, than the Land could hic 
which, and many ather inſtances, may clear 
*evince,that if Minors had not ſome way where 
by they might ſecure ſuch as would conti 
with them, the Law would ſecure them, h 
as it doth Priſoners, and which was defignelif 
to keep them free, would take their freed 
from them; and therefore, the Law has intr 
duc'd, that Minors being in confinio majoritei 
may ſubjoyn an Oath to their Contracts; v 
Oath is, becauſe of its divine Character, a 
of the reverence that's due to that great G 
who is called upon as witneſs in it, by all Chi 
ſtian Lawyers declared to be ſufficient to 
and corroborat the Contract to which it is Me; 
joyn' d. For, the Law of God obliging & 
man to obſerye what he has ſworn, even thou 
to his prejudice, it were unfit that the Law 
men ſhould be more binding than thoſe. Li 
as, by the common Law, 1. c. ft advver 
venditionem, an Oath confirming Vendition ! 
declared binding,Nullam te fe contraverſþ.! 
moturum, neque perjurii me auctorem tibi fam ¶ em 
ſperare debuiſti, and authent. Sacramenta þ 
rum, doth expreſly tell us, that Sacrament 
berum ſponte facta, ſuper contradictibus rerum 
rum non retratandjs, inviolabiter cuſtodiam ian 
Which is likewiſe obſerved by our Law, the! 
of February 1637. and by a late Deciſion, U 
bruary to; 1672, Mr, George Hauch contra Bier. 
ly of Dunraggat. But not only has this MW. n 
obliged himſelfupon Oath, not to revock, 


— — 
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Ie hath likewiſe dederd upon oath in the ſame 
zond, that he was Major, and Majority being that 
which cannot be known by the eye, and there be- 
gnoliquid and preſent proof of a Minors age, 
ebe Law ſhould have prejudg'd Commerce very 
uch, ifit had notallow'n that a Minor aſſerting 
imſelf to be a Major, ſhould notwithſtanding 
e reſtor'd againſt his own declaration: for by 
is, not only ſhould Minors be diſabled from 
ting Money to do their neceſſary affairs, but 
ew ſe Majors behov'd ſtill to wait till hey 
auld get an exact probation of their Age;whic 
bation is very difficult with us, where there 
reno certain Regiſters: and conſequently, 
ſzjors might, becauſe the probation of their 
lyority could not be preſently inſtructed, be 
ery much prejudged, and ſometimę the pro- 
ation of Age, being that which cannot appear 
ouvincingly to the fight; and that being a 
ſe wherein ſuch as contract with Minors might 
e cheated, it was very juſt, that ſince the Law 
leſigned only to affiſt Minors that were cheat- 
a, that it ſhould not give the ſame priviledge 
b ſuch Minors, as cheat others, by aſſerting 
hemſelves to be Majors, I. 2. Si min. Je ma- 
r. dixerit. Si is qui minorem nunc ſe eſie ads 
erat, fallaci majoris etatis mandacio en dice- 
eit, cum juxta Matuta juris, errantibus nah e- 
am fallentibus mnaribus publica juta, ſubvent- 
%% integrum reſtituti non debet. And fince Din- 
| leſian, who was not only no Chriſtian, but a 
erſecuter of them, did bear ſuch reſpect 
an Oath, what reſpect ought it to have 
from 


% 


— 
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from Chriſtian Judges, who if they ſuffer thi; E 
Oath to have no effect, are the occaſion that 
the Name of God is taken in van. 
| Minors may be puniſhed for perjury, falſhood, 
and cheating, and therefore, it follows neceſſa- 
rily, that they much more be bound by Oath; 
dor it were injuſt to puniſh them for perjury, 
if they underſtood not perfectly the ſtrength 
and efficacy of an Oath, and if they do under. 
ſtand that, there is no teaſon to abſolve fi 
from it: and if it can bind them to ſevere 4 
corporal puniſhments, it can bind them mud 
more to the performance of eivil Contracts. 
Nor can it be deny'd, but that our Law re 
ſpects ſo much an Oath, and finds it fo obligy 
tor, that deeds done by Women in favourti 
Rrangers, ſtante matrimonio; are null, thouph 
ratified by an Oath, as was decided 18 Fel us 
51663, Brisband contra Dolglas; at which tat 
the Lords were of opinion, that all obligation 
which are ipjo jure null, ſuch as obli nog 
mide by Women inte mat! imonio, aud by WB - 
gore having Tut and Cutators,' by tha Ca 
their conſent, are ſtill null, thqugti they be! 

tified by an Oath: and if this be true, as is: 
knowledged, they contend, that there is 9 
reaſon why all Contracts entred into by Minot 
ſhould not be valid, for the obligation of 
Oath lyes in the hazard. of perjury. and 40 tis 
religious reſpe& which Lawyers have to Oati) 
and in point of Conſciefice, What di erence i 
there betwixt Contracts ipſo jure null, or ſuch! 
are not ſo? God takes no notice of fach ſubt! 
differences, and ſince the Oaih is the ſame 


l [1 
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Pth, why ſhould it not produce the ſame effect: 
is the Oath which in this caſes oblieges, and 
therefore, though the Contract were null, yet, 

Se Oath ſtill binds, and ſubſiſts, though an- 
„Ert to an null Contract, even as a null Con- 
act may be ratified, or homologated. And 
at Contracts upon Oath, do bind Minors, tho 
ey have Curators, and though they ſubſcribe 
thout their conſent, is maintain'd by moſt 
ous Lawyers, as Andrelus, contraverſ. 202. Eſt 
n bæc opinio ( inquit ille ) fundata in religione 
amenti, que ſemper militat, ſive minor habeat 
2 non, G conſequenter cum religio ju- 
nti, & odium perjurij in utroque militat caſu, 
wtroque etiam debet manere effectus. Other 
wyers aſſure us, that juramentum Minorem, 
reſentat Majorem, and therefore, ſince Majors 
bound, and Minors ſwearing are Majors in 
econftrution and interpretation of Law, Mi- 
rs ſwearing ſhould be alſo tyed by theſe Con- 
&. Nay ſome have ſaid, that juramentum 
fit Mimrem non habere Curatorem. Bald. (9 
ad auth. ſacramenta pub. and according ta 
Canon Law ( which Craig ſays, we follow in 
lat concerns our Conſciences) juramentum 
per ef ſervandum , quotieſcunque poteſt ſer vari 
e diſpendio ſalutis æternæ. 


ry It is likewiſe alledged for him, that Minarte 
of deceptis, non decipientibus eſt ſuccurendum; be 
Mn letherethe want of wit, which is the groun 


eeſtitution, ceaſes z and it were alfo unjuſt, 
Wt this remedy ſhould be abuſed againſt the 
sn of the Legiſlator 3 nor ſhould the Minor 
e the protection of that Law, which he has 
offen- 
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offended: But ſo it is, that its offered to h 


proven here, that the Minor was a perſontraf 4 
fiquing upon his own account, and ſuch can I 
not be reſtored, Fortia de reſtit. min. part. queſt oi 
23. Ho dangerous were it, if ſuch aswag,, 
Merchants, and common Traders, ſhould He 
repon d? for then, who fhould.Contradt wit, 
them, or how could innocent people be ſei x 
red? That ſame neceſſity and publick intereſi,M y; 
which introduced the priviledges of Minority oe 
has likewiſe introduced many other priviledM;, 
ges in favours of Commerce; and ſince r. 
were diſadvantageous to debar Minors fra, 
Trading, it were unreaſonable to ſtate the eh 
| in a conditition, in which their Trade wog. 
. be ineffectual; for who. would bargain vi pr 
them, or beſtowtruſt upon them, if their ta cb 

actions could be reſcinded upon the pretext ( 
Minority? It is (ſay they) to be preſumet te 
that experience and art (learned by then. 
whilſt they were practiſers) doth ſupply th by 
imbecillity of their greener years, and ſinceh . 
learning and art, ſuch as are very young, I. 
| butſtrip very far ſuch as are of tiper jet ci 
| and attain to very much exactneſs in the ſobt co 
is eſt Sciences, why may not application ref th 
| them alſo to a ſufficient conſiſtency in ne t 


| chandizing,. in which there are no ſuch i; 
| ſterious points? Upon which account, eve ve 
dur Law has introduced, that Advocats, No ;;, 
tars, and others in publick Offices, cannot! ¶ co 
vock what they do in their Minority, 2s. n 
decided, July 19. 1636. 
If, ſay they, the Minor was forced 9. 


E 

Ibis Heretage, it was to redeem his perſon 
frem priſon, and freedom 1s preferable to 
Heretage, becauſe liberty can pleaſe with- 
out Heretage, but Heretage fignifics nothing 
to one who wants liberty; and for this He- 
retage my Client gave out his Money, by 
which he had raiſed himſelf to a conſiderable 
Fortune, and being forced by want of this 
rel WY Money to quite bis Trade, he did loſe hope 
MBE of gaining a greater Eſtate, than that which 
del the other ſold : but this he did to prefer his 
i Friend to his hopes, and ſo this Friehdſhip 
fr BY Relation which the Purſuer would make 
ther A che Foundation of 2 Cheat, was indeed the 
ou Foundation of this Favour, and the Law 
Wi i preſumes, that his Couſen would not have 

u Wcheated him: 
% Notwithſtand ing of all which plauſible 
nec repreſentations, I humblie conceive, that 
ben tue Minor my Client ought not to be tyed 
o this Oath ; and that what I debate in his 
* favours may be the better underſtood, your 
» "WLordſhips will be pleaſed to conſider, that all 
civil poliſh'd Nations, have in effect reſigned 
ſo far their libertie to their Legiſlators, that 
theſe in their Conttacts, are to be ruled by 
thoſe in their Statutes : and God Almighty 
is more concerned in the economy and go- 
vernment of the World, than in the obſerva- 
tion of privat Oaths; and therefore, we muſt 
conſider more the force ofa Law, than of 
in Oath; and if privat Oaths 2mongſt par- 
ties could derogat * publick Laws, — 
| tac 
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fer, that ſince the Law has thought fit to di 


bet wixt ſuch deeds as are ipſo jure null, and ſud 
as are not ipſo jure null, but are only reduce 


| Ie ſunt qualitates nec à cidentia; and fo thi 


thers to evite, for it ſhould thus cheat it ſeii 
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the publickLaws ſhould be abſolutly evacyy 
and remain as the empty ſhadows of why 
they ought to have been. And from this1 nM 


clire all deeds done without the conſents 
Tutors and Curators to be null, that no dec 
done by any Minor having Curators, can bin 
him, except he be authoriz'd by their confer 

And from the (ame principle, I likewiſ 
infer, that the former diſtinQion made inLay 


able, is ſo far reaſonable, in relation to thi 
controverſie, that though deeds that are i) 
jure null be not reduceable, if they be not con 
tirmed by an Oath, yet deeds that are ipſo jn 
null, are reduceable though ſworn; for incaſe 
the deed be ipſ jure null, at is reprobated by 
Law, and ſo is no deed in the conſtruRiond 
Law; and if it be no deed, it cannot be con: 
firmed by an Oath, for a Confirmation pre 
ſuppoſes a pre exiſtiag deed, ed non entic ml 


Oath wants here a Baſis upon which it ca 
be fixt. 2. Ic were unfit, that what the lu 
has expreſly condemned, it ſhould allow © 


out of its own authority, by ſuch indirel 
courſes, Et quod directè firri now licet, nec pr am 
lager fieri licet. In vain were Laws to be made 
if every privat man might enervat its force 
and evite its ſanction by ſuch ſubterſuges 


this were to invite men to break and * 
a 
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Liws, to allow them to tear off their own. 
voak, and to place every privat man above 
Lin be Legiſlator. For, as Oaths exacted by Ma- 
4 Meiſtcats oblige nor, when they are contrair 
too the Laws of God; fo the Oaths of privat 
lee) perſons oblige not, when they are expreſly 
bin cootrair to the Laws of our Rulers, who are 
ſen gods upon Earth. And as vows are declared 
wi Pull by Cod himſelf, if given by a Maid with- 
ay out the conſent of her Father, ſo ſnould Oaths 
for the ſame reaſon not oblige ſuch as have 
Cutators, for theſe ate the Parents in Law. 3. 
No Oath can be vinculum ixi quitat is, the tye 
of injuſtice; but ſo it is, that where a deed 
con is declared null by the Law, that deed is in 
jan ſo far unjuſt; and to allow a deed that is une 
cafe uſt becauſe it is ſworn, were toeftabliſh in- 
4 by ſp vſtice by an Oath, and to put it in the power 
"not f every privat perſon, to alter the nature of 
cor Mhings, and to make that juſt which is unjuſt. 
pie . This would diſsppoint the cares and pains 
f the civil Magiſtrat; for, his deſign being 
ibo {ecure our poſterity, becauſe of the im- 


teu FP cillity of their Judgemeut, that would 
Ine abſolutly eluded, and poor Minors 
would by that ſame want of Judgement and 
ir (lf (Pagacity, for which their deeds are reduce- 
dien ble, be induced to ſwear,and ſo the remedy 
r mill become effectual, nam eadem facilitate 
made rant qua contrahunt. And fince Minors 
force Fannot be obliged in their Minority, be- 
ages Fuſe of their imbecillity, Oaths ſhould 


et bind them, except it could ſupply 
12 that 
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195 | 
that; and fince the Law has given then 
Curators, it is juſt the deeds done by thelt 
Minors ſhould not be reſpected in Law, fine: 
the forms preſcribed by Law are not ob. 
| ſerved, nor the reaſon ſatisfied whereon i 
is founded. 5. This would open a door 
to Perjury, for ſuch as could not cheat M. 
nors, becauſe of their leſs age, would chen 
them by their Oaths; and thus, Oath; 
which ſhould not be given but upon ſolema 
and extraordinary occeſtons, would become 
cheap, and would be teken in every Ale · houſt, 
ad miniſtrat by every Nottar or his Servant 
and the beſt of tyes would oftimes be uſed 
in the moſt ſinful occaſions; and how en 
ſuchOaths as thele oblige, ſince they want all 
the three qualities of an Oath, and for which, 
Oaths are declared in Scriptureto be obli- 
gator ? and theſe are, that they ſhould be in 
truth, in jrdgement, and in righteouſneſs. I know, 
that every man may renunce what is his own 
ineereſt, but tkis Maxime holds only where 
men underſtand their own intereſt, but not 
in Misors, who want that ripeneſs of judge: 
ment, by which their Renunciatjons are {ub 
tained. And that the Orth is obligatory, tho 
not tlie Contract is but a meer quible, for there 
is no action ariſing in common Liu froman 
Oath, qua tale, Bart, ad J. ſi auis C. de 5j lejuſ. 
Imol 2 lc. cum cont is gat de jure jur. Such 2 
Oath obliges in Conſcience, but not in Law, 
and though it be the ſubſtance ia the on:, i 
is but an accident in the other. 1 
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I need not debate uh that the avhentick 
Sicraments fab crum, aſcribes only this cogen=* 
cy to Oaths which are given tactis ſacreſarct ii 
evangeliir, which though it may ſeem but a 
ſolemnity, yet has great force with it, in 
my opinion; for Sclemnities do raiſe up the 
attention, and oblige more the Swearer to 
advert to what he is promiſing : and it Wits 
neſſes and others come to age, need :heſe ad- 
vertiſements, much more do Ninots need 
them, ſince they are oft overtaken by inad- 
vercence. And 3s this caution ſeems nat to 
have been unneceſſarily 2d jected by that ex- 
cellent Law; ſo S rapbinus and others have te- 
quired neceſſarily, that Solemnity in ſuch 
Oaths as theſe, ant qui quo majer cet juris ſurau- 
di relig io, pleraſg ue adiny* nei urt cer m mas, et 
jxrantilus terre m ac fermidimn m ircute tent. nn. 
Robert. Pag. 183. and ſwearing by touching 
ſomeu hat that was ſacred, was very oli. ng. 
Tango aras medieſque fence & numina teſter. 
Juſt in lſo, 1, 22. relates, that AÆathocles were 
a confederacy with the Carthagir ians, ce ſpeſi- 
t'r toffiſque igntbus cere's: and bv all or old 
Evidents it is clear, that ſweating upon the 
Bible or A'tzr, was uſed in all extrinrgtiirar 
caſes. And tor the zwe reaſon, Ozths in 
Write have been of: times little reſpected by 
Lawyers, beczuſe the Wiite is oft-iimes 
not read nor canſidered. ard pzſſatl: by tan 
tranſiently to have all the force which a ſo- 
jemn and judieial Oath deſerves, wid. Bart. 
and J. gui juraſſ:, F. de jute. jur, & facbiu. c u- 
1 rav. 
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trau. lib, 3. cap. 8. So that we ſhould either 
not ſeek the benefit of theſe Laws, elſe we 


which they preſcribe. 

As to the aſſertory Oath, by which the 
Minor ſwore that he was Major, it is anſwer. 
ed, that ſuch Oarhs ought not to be reſped 
ed furder than as the above cited Laws de. 


believed, except the contrair can be proven 
by Writ, and that the truth and ſtrength of 
this probation cannot be taken off, and ener 
vat by Witneſſes, for a Writ is a more bind- 
ing. and concluding probation than Wit 
neſſes, who may be miſtaken, or may be-cor- 
rupted. Si tamen in inſtrument) per ſacramemi 
riligion*m majortm te eſſe adſeweraſti, non ignirs's 

debes, excluſum tibi ſe in integrum reſtrictinit 
ben ficium, niſi palam, & evidenter ex inſtrumes. 
torum probatione, per non teſtium depoſiti nes te fuiſt 
minorem oſtenderis. But here it is offered to be 
proven, by the Regiſter of the Chruch ſeſſion 

where my Client was baptized that he was 
Minor the time of the tranſaction, and by this 
your Lordſhips may fee, how dangerous 
it were to make ſuch Oaths as theſe bind- 
ing, and how ezfily Minors may be induc: 
ed, not only to bind, but to damn them» 
ſelves, and how little this perſon deſerves, 


who was the eccaſion and ſollicitour of 


the perjury : were not this to baffle thit 
facred tye, by which Princes bind their 


Subjetts | 


ſhould make uſe of the forms and ceremonie 


clare, which is, that theſe Oaths ought to be 
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objects to a ſecure obedience, by which 
udges oblige men to reveal the truth, and by 
which every privat man is ſecure, when he 
eferreth to his adverſaries Oath,the truth of 
what is controverted amongſt them. Nor can 
he defender maintain this Contract, as enter» 
d into by my Client, who was a Merchant by 
is profeſſion, ſince though that may defend 
ſich as Contract with him, in things relat- 
ing naturally to his Commerce, yet that ſhou}d 
not be extended to ſuch Contracts as theſe, 
wherein my Client is bound to ſell his Here- 
tige at too low a rate, Et que ex neceſsitate per 
modum pri vilegii int roducunt ur, ultra caſuſ ne ceſa 
ariss non extenduntur. Lands ars not the ſubjec 
matter of that traffique which the Law doth 
priviledge; but on the contrar, Lands is not 
allowed to be ſold, without the conſent and 
ſentence of a Judge; nay, and even theſe qui 
viniam ætatis d principe obtinuerunt, will be re- 
ſorcd againſt the prejudice ſuſtained by them 
ia ſelling their Heretage, J. 3. c. de his qui 
veniam ætat. albeit no man could impetrare 


veniam & atis, till he was paſt eighteen, and 


was proven to be prudent and frugal, I. 2. 
C. cod which is all that can be alledged againſt 
this Minor. Nor ſhould our Law reſpect 
much confinium majoritatis, ſince they have 
Mortned too much the years of Minority, in 


making it end at twenty one; whereas, the 


Romans and others who were ſooner. 


pe, and more ſagacious than 


Twenty five: 
18 


we, 


and | 


( 200 ) 
and ſince our times are more cheating tha | — 
theirs, it was fit that our Minority ſhould 
have been longer than theirs. But however, 
both of us agree, that minereuxitas computanis 
Eft de momento in momentux. 

To coaclude then (my Lords fure that 
opinion in all contraverſies ſhould be follow. | 
ed, which may do good, and can do no harm; \ 
and that is to be reprobated, which can do 

= harm, and is not neceſſar towards the doing | co 
| what is juſt» But ſo it is, that not to reſtore 11 f. 
Minor in ſuch caſes as theſe, may, and will I v 
gneceſſarily deſtroy all Minors, who may be I ©: 

over-reached,and cannot be repened, becauſe I. 

of ſuch Oaths 3 Whereas, ſuch as contrat I h. 
with them, can ſuffer nothing by ſuch te. J le 
Auctions; for, either che Minors with whom tt 
they contract, are leſed, and then they 1 © 
will not be reſtored, and therefore ſuch as l 
N contract with them cannot be prejudged: F 
but if they can make it appear that they awe . 
prejudged, it will neceffarily fellow, that ſ 
the Minor is not leſed, and ſo the Contrast 
will not be lyable to reduRtion ; and thus } © 
theſe Oaths will infalliblie prove to beeither 
unneceſſar or unjuſt. 
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Again? Frfeitu bst in abſence. 
XIV: PLEADING. 


My Lird Chancelbir, 


7 E have ſubjeted to our conſideration, 
/ an Overture, which ought to be ſen 
conded by very convincing Arguments, be. 
fore we paſs it into a Law, ſeing it inno- 
vats a cuſtom, which is as old as our Kinga 
dom, and older than our poſitive Laws. And 
cutoms, like men, may be thought to have 
had excellent conſtitutione, when they laſt 


long; 2nd this Ac, if pad, ſeems to infer - 


the greateſt hazard upon the two higheſt of 
our concerns, for ſuch ate eur Lives and 
Fortunes, ; 

The old inviolable cuſtom of Scotland was, 
that no Probatirn c-1!d be led againſt Abs 
ſents, either in Treaſon, or any otherCrime, 
in any Court, ſave the Parliament; but the 
only Certification in all criminal Letters, 
was the being denunced Fugitives (or out- 
law'd as the Exgliſh ſpeak ) which cuſibm hath 
maintained it ſelf for many hundreds of years, 
by its een reaſonableneſs, without .the 
neceſſity of being ſ*nced with any other Au- 
thority : and a'beic the Perli- ment did res 
ſerve to themſeIves, a Liberty to proceed a- 
gainſt Traitcrs, in caſe of abitnce, yet they 

I 5 never 
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| 8 
never granted that to any other Court; where. 
by it clearly appears, that our Predeceſſors 
have thought that power 1ncommunicable 
to z1]ſuch as were notLegiſlators, that proce. 
dure being rather a priviled ged tranſgreſſion, 
than an execution of the Law. But it isnow 
craved by this Act, that in caſe of perduel. 


lion, and riſing in Arms againſt the Prince 


it ſhall be lawful to the Juſtices to lead 


probation againſt abſcnts, and forfeit them 


accordingiy ; which ſeems to me moſtin 
convenient, for theſe reaſons. 1. Becauſe the 


Stiles in al! Courts are equivalent to fun- 


damentals, and by an expreſs Act of parlia- 
ment with us, Stiles are not to be altered, 
But fo it is, there is no Stile in the Juſtice 
Court, bezring any other certification againſt 
abſents, but the being denunced Fugitives 
2. There wasnever any Inſtances of it ſince 
the foundation of the Juſtice Court, and x 
negative Practique being ſo old and uniform 
2s this, is moſt binding, eſpecially where all 


the conveniences, reaſons and advantages 


which are now preſt, were then obvious our 


Predeceſſots were ſure as Loyal as we, and 
let us not be more cruel] than they were, 3. 


The old cuſtom was founded upon moſt con- 


vincing reaſons 3 for when perſons are 


proceeded ageinſt in abſence, they. want 
the benefit of excu/pation, for proving 
thoſe iu} defences which are of ſo 
great ce, ſequence to them, and their 

- poſterity 
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poſterity ; ſuch as are, That though they 
were preſent upon the place, yet they were 
taken priſoners, and carried there, and were 
only going looſe upon parroll, or fell ac- 
cidentally amongſt thoſe Rebells, who had 
athered themſelves together, or went there 
* command from ſome of His M- jeſties 


Officers, for reclaiming thoſe who were in 


Armes, with many other defences which( the 
party being abſent ) none can know, and 
though known none dare propone,it being a 
maxim in ourLaw that nene dare proponeany 
thing to defend one, who being purſued for 
Treaſon is abſent. Another great diſadvantage, 
under which theſe will fall who are purſued 
in abſence, will be, that ſuch witneſſes may 
be received againſt them, as are lyable 
to juſt exceptions, and whom they would 
decline, if they were preſent ; which ob- 


jections ke ways. none know, nor dare pro- 


pone; and it is likways very well known, 
that there are many witneſſes, who will de- 
pone, upon ſuggeſtion, very many things 
which they durſt not aſſert, if they were con- 
fronted with the party againſt whom they 
were to depone, being ſometimes oyerawed, 
and ſometimes through pity driven to ſpeak 
only truth, when they look upon his counte- 
nance who is to live, or die by their depoſiti- 
ons. Upon which account, confrontation of 
witneſſes and parties hath, in the civil Law, 
been uſed as a ſucceſsful remedy and in eurs 


the witneſſes are ordain'd to look upen the 


pannells face when they depone. And albeie 
it. 


— — — 


C. 204. ). 
ie: may ſcem, that there is little hazard of 
probation, where the caſe is ſo notour, as that 
of riſing in Arms;yet,the miſtake lyes in this, 
that tho theriſing in Arms be notour, it may be 
is not nctour who we re preſent, & the perſons 
may be doubt ful, though nor the thing it 
ſelf. A third great inconvenience is, that 
whereas thoſe who ate preſent may by inter, 
rogators, reſtrict, or explain, what ſeemed 

diſadvantageous in the depoſition of ſuch ag 
depone 2gainſt them, they will by this inno, 
vation, forfeit this advantage amongſt other 
loſſes. 4. No other Nation receives conclu- 
ding probation againſt abſents; many in- 
ftances whereof might be given, but I ſhall 
ſatisſie my ſelf with that of Freifand, cited 
by Sand. lib. 5. def, 2. Praxis neſira habet ut Cri. 
minoſus ſi fuga ſe ſubſtraxerit, ad inſtantiam pr 
curatori / generalis citetur, & fi prefixs die nm 
comPare!, fiducialiter bna in c ntumaciæ pænan 
anndtantur: which is exactly our cuſtom; 
and by the Civil Law, Tantum annota han ur 
bona rei non Comparentis, ita ut ſi poſt annum v.. 
nerit, & ſatis dederit de ſtando juri, ea recuperat, | 
non, bona perait non tamtn de deliffo habetut pri 
feſſo, Il: 1. & gl. I. pen. & fin. Ff. de riquirin, 
reit. which Title begins thus, D:vi-fraty:s r:- 
ſeripſerunt ne quis abſens punia ur, & hoc jurt tis 
mur, re abſentes damnentur, And Hottoman tells 
us, that Majeftatis crimen in foro apud ſuum pres 
term, perdutlio vero d pepale Romano comitiis 
centuri atis in camps martis judreabatur; which 


was much more reaſonable, than our preſent | 
Overture, ſeing the greater the Crime is, it 


ſhould 
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ſhould be the more my; and flowlie- 
hat judged 3 from which procedure of the Ro- 
is in in perduellion, ir ſeems our old prac- 
be tique of judging only abſents in the matter 
ns MW of Treaſon by a Parliament hath taken its 
it origine, for Comiiie centuriæ was to them, 
hat what a Parliament is to us, I might here 
eb. like ways, alledge the authority of Ma'keus, 
ed the Learnedſt Civilian who ever wrot upon 
aß that Subject, 17. 2. um. 6. whoſe Words 
10 arc, Denique cum leges vet ant abſentem damnari, 
her ei nen peravel/ioris non extipiunt; erit igitur & hic 
lu: „ſerrandum, quid in allis wiminibus, ut ablens 
in · ¶ r11quirendus adnetetur, & bona obſignentur, publi- 
all centur derique, ſi intra axnum won reſponderit. Ls 
ted H ablentem, 5. C. de pœnis. L. abſentem. 6. 
C. de accutat. J. uit. D. de requir. vel abſ. 
6, damn, Nam quanquam perduellio grav ſimum 
vn cimen eft, videndum tamen ne in eccaſlo- 
an | nim ſevitis atq; calumniæ habeatur; & pig, 
n; 371. dicit Math. Falſum «ff abſextem in hoc cri» 
'ur WY meine poſſe damnari, nec allo juris loco excipi cri- 
v | men Majsſtatis, Diritque upradictam cxtrava- 
„„ gertem Conſtitutionew, nullam auttoritaters obti- 
pr? nere apud in'erpretes Juris civilis, 5. By the 90. 
u. AR. Parl. ri, Za, 6. It is moſt juſſ ly ſtatute, 
that all the probation ſhould be led in pre- 
i · | ſence of the Pannal, and the Aſſyze, which 
II's  fnows clearly, that our Law hath been al- 
4. | ways jealous of probation led in abſence, and 
n that probation is only to be led in preſence. 


ch | This innovation is recommended to us 
ne upon theſe reaſons, 1. That theſe who are 
R con- 


(206) Bs | 
eontumacious, and flee from juſtice, ſhould 
be in no better condition than thoſe who ap. 


| pear, and they cannot complain of any of 


the forſaid diſadvantages, ſeing theſe ate 
eccaſioned by their on abſence and fault: 


To which it is anſwered, that a perſon who 


is purſued for Treaſon miy be abfent, not vp. 
on the aceompt ofany guilt, but b-cauſe the 
citation never came to his knowledge; as if 
he be at the time abroad in Forraign Coun- 
tryes, where citationsat the Mercateroſſe of 


Elinburgb, and Peer and ſhore of Leich( which 


is all our Law allowes ) ſeldom reach; and 


ſometimes the perſons ſummoned may be 


either ſick, or in priſon. and nqt be able to 
appear, or being lyable to other accuſations 
or fearing rather the pr-ſent influence of ſome 
enemies, than their own guilt, dare not. For 
though Treaſon, as the moſt comprehenſive 
of all other crimes to us, be of all others 
moſt abominated, when proven; yet, of 
all other crimes, moſt Innocents are, 
by either malice or deſign ofteſt enſnar- 


ed, upon pretext rather, than by the 


guilt of Treaſon. For, as Lipſus obſerves of 
the times wherein Tacitus wrote, Faæquentatæ 
tunc !emporis acculationes majeſtatis unicum crimen 
eorun qui cimine vacabant, Tertullian in his apol. 
ſays, non licere indefenſos omnin? damnari, & 4 
Carolo Magno inſtitutum eſt, lib. 7. cap. 145. 
Ne quis abſen in cauſa capitali damnetur, Plutar: 
in A'cibiades life, makes Aleibiades to have 
given this prudent anſwer, to one who cbal- 

: lenged 
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Jenged him for nor appearing to defend him» 
ſelf, Cetera ( mquit ) emnia litenter, lea de 
capite mes, ne matri quidem, ne forte is, 
pro albo atrum calculum imprudenter injlciar, 
Notat. & Liberius Pontifex Romavus Con. 
ſlantio Imperattri, Judicem now poſſe, abſente 
ro, de crimine «jus judicare, niſi aut iu quur 
Judex fit, aut priva's odio ſæ vit. Hiſt, tripart, 
, 5. cap. 16. Seneca ſaith, 16. 6. de Bene 
fais, cap. 38. Quantum exiſtimes tormen'um, 
ctamſi Jervatus fuere trepidaſſe, etiamſi ab- 
flutus jucre, cauſam dixiſſe. And as Cicero 
very well obſerves, theſe who are aceuſ- 
ed before any Judge for life, conſider 
efrner what that Judge may do, than 


what in juſtice he ought to do, Orations 


pro Qtiutio. And thus we find, that Athana. 
en and Chyſaſem would not appear at 
Councils, to which they were cited al. 
beit they feared their Judges more than 
their guilt, Niceph. 139. 8. c, 49. It were theres 
fore very hard in any of theſe caſes, to for- 
feit an abſent of his Property, ſeing in theſe, 
inn2cence and abſence are very compatible. 
Nor doth His Majeſty ſuffer great loſſe by 
this, as is urged; for if he who 1g purſued 
for Treaſon comprar not, he is denunced 
Fugitive, and by that denunciation, His 
Majeſty poſſeſſes his whole Eftate, till he 


die, or compear ; and after death, he may 


be forfeit, 
The ſecond Argument is, by the 69, Act. Par. 
6. Ja. 5. Traitours may be forfeit after a 
eath 


(2086) 
death, in which caſe they are abſent, and 
want all the advantages above related, But ta 
this the anſwer is, that the Law is ſo juſt, Bi 
and merciful, that after a perſon. is denun- I} ,, 
cedFugitive inthe caſe of Treaſon, it allowes . 
him all the days of his life to purge his con- 
tumacy, by appearing to reclaim his inno. I h. 
cence ;and it never deſpaires of the one, till 


| the other be elapſed: and when it proceeds Yar 
[| : | 0 
againſt any man te forfeiture aſter his death, le 


it ordains the neareſt of Kin to be call:d to 


— 


exculpat him, by proponing defences, or ob- n 
jections againſt the witneſſes and for doing F ,, 
every thingels which is uſual in ſuch caſcs I ,; 


— — 


or which migkt have been done by the De. th 
funct himſelf, whereas he who is purſued in I ,, 
his owa lifetime, cannot defend after that b 
manner, as ſaid is:, After death lIikeways, th 
death it ſelf, which is the greateſt half of 
the puniſhment, is over, and there is not ſo L 
great hazard, Zus. is in his caſe, whois 0 
|} forfeit dureing life, who is by that Sentence f tt 
( wichout any poſſibility of hearing) execut g 
|, immediatly upon his being apprehended. n. 
Alfter death alſo, malice, and deſign ordinar- 
ly ceaſes, ſo that the errors or prejudices of ſ 
| either purſuer or witneſſes are not ſo much to r 
| | be feared. FTE | ; 
mw The third Argument is, that probation h 
may periſh in the mean time, if it cannot be 
received till after death. To which it is an- 
ſwered, 1, That this Argument, aut nihul, 
| aut nimium probat; for, upan this account, f 
4 4 es A Purſutes 
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putſutes ſhould be ſuſtained for al other ab- 
ſents, this prejudice being common to all: 
But, 2. It is ſafer, that a juft probation ſhould 
periſh, than that a ſuſpected one ſhould be re- 
ceived;and this one inconvenience ſhould not 
weigh down the many, which are laid inthe 
ballance of the other ſide. Parliaments ate or- 


dinar, and neceſſary after publick Rebellions, 


wherein that horrid Crime may receive its 
legal, as well as its juſt puniſhment 3 or if 
they meet not, this may be etherways remedi- 
ed; for, probation may be led ad futuram rei 
nemori am, though the party be abſent, reſet- 
ving to him all his other defences, by which 
the Kings right may be preſer ved, and the Lie- 
ges rights not prejudged, and of all probati 
ons, that can leaſt periſh, which is to be led in 
the caſe of publick riſing in Arms. 

The fourth Argument is, that the civil 
Law admits forfeiture in abſence, in the caſe 
of Perduellion (for ſo the commonLaw names 
thit kind of Treaſon which is committed a= 
gꝛinſt the Prince, or State) and our Crimi- 
nal Law being founded upon the Civil Law, 
ought in this, as in moſt other cafes, to be 
ſquared by it. To which my anſwer is, that 
there is no warrand for that aſſertion from the 


the Law of the Romans, for, by that Law, 
boug tantum annet abantur, as hath been ſaid, in 


place whereof,banns hodie lot um 0:tinent; which 
is equiyalent to out Denunciations. But be- 
cauſe citations of the Civil Law, would re- 
lemble pedantry too much, I ſhall recome 


mend 
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mend to ſuch as doubt this, the 16. verſe, 25, 


Chap. of the AFs, where Feſtus, a great Ro. 
man Lawyer, ſure, (as all their Preſidents of 
the Provinces were ). tells us, That it is mt 
the manner of the Romans to delivtr any man to die, 
before he who it the accuſed. have th? accuſer face 
to face, and be heard to defend himſelf concerning 
the crime laid againſt him. I confeſſe, that fore 


feiture in abſence is allowed per extravag. 


Henrici ſeptim: ( and it is well called an extra- 


vagant Conſtitution ) but that is accompted 


no part of the civil Law, and if we follow its 
model, we ought to allow forfeiture in abſence 
in all points of Treaſon, as this doth; and 


even thatConftitution acknowledges,thatthis | 


was not allowed by the Romans, arid if it 


had, this Conſtitution had been upneceſſar, as 
it is now unreaſonable. And I remember, that 


App. Alex. in his third Book of the civil Warts 
relates an eloquent Harrangue made by Lecius 
Piſo, in favours of Antonius, maintaining, that 
no perſon who is abſent could be condemned 


though upon probation, which was accord- 


ingly found by the Roman Senat. And though 


our Parliaments uſe to proceedagainſt abſents 


in caſe of Treaſon; yet, that is ſo ſeldom and 


ſolemnly done, that there is little hazard to 


the Pannals, and every man hath ſtill ſome 


Friends in ſo great a number, who may de- 


fend him; nor is it probable that the Patlia- 


ment, who are the great Curators of the Com- 


mon - wealth, and who are ſo much entruſted 
by us, as to have repoſed upon them bang. 
| | ative 
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le opinion of the Seſtion. prevail'd againſt this 


for publick riſing in Arms, 
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ſlitive Power, will pte judge any privat party 
remembering it may be their caſe one day, 
which is now the Pannals, and thar being a 
ſupream Court, is not ſtinted to follow a pro- 
bation which is ſuſpect, though privat Aſſizers | 
might, for fear of an Aiſze of error; which —' 
makes a vaſt difference and diſparity ofreaſon, 
Let us then (My Lord) conſult, the in- 

tereſt of our Poſterity, which is a generous | 
kind of ſelf defence: for the Italian proverb 
obſerves well, that it is better to live in Toun- 
tries which are barren, than in Countries 
where there are rigid Laws. Let us guard a- 
gainſt what is cruel, as we wiſh what is juſt; 
and let us lawfully be careful now of theſe 
our Lives, and Fortunes, of which we have 
beentoooften unneceſfarilyanxious.God him- 
ſelf would not condemn Alam, till he heard 
him, and though he knew the fins of Sodom, 
and Gom:rrab,he would not pranunce ſentence 
igainſt them, till he went down and ſaw their 
abominations. Let us not then make ſnares 
in place of Laws; and whileſt we ſtudy on- 
ly to punith ſuch as are Traitors, let us not 
hazard the Innocence of ſuch as are Loyal 
dubje es. 0 


The learned reaſons adduc'd for this Overture, and 


Diſcourſe ; and tht Parliament did ordain, that ab- 
*:5 might be proceeded ag ainſt in the Juſtice. court, 


For 


= 


For the late Margueſt of. Argy), immediath 
| before his Caſe was adviſed. 


XV. PLEADING 


Whether paſti ve crmplyarce in publick Rebellims 
| be paniſba le as Treaſon, 


My Lord Chance lor, 


1 Wiſh it- may be the laſt mis ſqrtune of my 
L Noble Client, that he ſhauld be now :- 
bandoned to the patronage of ſo weak a Pleae 
der as I am, whoſe unripneſs both in years 
and experience, may, and will tak? from me 
that confidence, and from your Lordſhips 
that reſpect, which were requſite in an Affir 
4 this import. In our former, Debate, which 

now cloſed, we contended fm the princi- 
plesof ſtrict and municipal Law; but here! 
Hall endeavour to peiſwade your Lordſhips, 
f from the principles of equity, reaſon, con- 
veniency and the cuſtom of Nationswhich 
is the more proper wzy ef Debate before a 
Patli: ment. who make Laws but are not tyed 
by them, and wo in making Lass, 
conſider, what is fit and equitzb!e. and 
then ordain what ſhall be Law 258 juſtice; 
and if your Lordſpips conſider ſtrict Law n 
this caſe, ir were in vain for the loyaleſt Sus. 
jeQs, who lived in theſe three e 
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luring thoſe late confuſions and rebellions, 
Jo defend his own actions by that rule: for, 
yg MW ioce intercommuning with Traitours, cor. 

teꝛling of Treaſonand acknowledging their 

Authority are by ſtrict Law, in regular times 

ndenyable Acts of Treaſon, I am no more to 

lebate abſtractly my Clients Innocence as to 

theſe, for who amongſt us did not ſhare in 
WM thatguilt ? All did pay Sefle, all did raife 
fummonds in the PreteQtors name, ue were 
ll forced to be the idle witneſſes of their 
Treaſons; and therefore I {ball only contend, 
thatin ſuch irreglar times aste ſe were;wheres® 
in Law it ſelf was baniſht with our prince, 
meer complyance can amount to no Crime 
in him, and that as to this he lyes under no 
ingular guilt ; Eſpecialy, ſeing His Majeſty 
has, by a Letter under His Royal Hand, de- 
clared, that he wilf not have His Advocat 
inſiſt againſt him, for what wzs done by him, 
or any els, preceeding the year 1651. (in 
which time he was only an eminent Attor ) 
'aving retired himſelf from all publick im- 
ployments under Crowwels Uſurpation, being 
known for nothing all that time, but a ſuf - 
erer, 2nd being forced by ſelf preſervation 
to do thoſe things for which he is now accu- 
ſed, which being undenyably acknowledged 
by all the Nation, cannot but recommend 
theſe few particulars, which 8 now to 
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oſfer for him. 1 ; 
Comply ance (as the verie word imports ) 
only a paſſive conmvance; E fræſuppenit 
ö criImen 


1 
ö 


plotters, nor having been fingular amongſt 


the rene wing of the crime is juſtiy to be fear» {> | 
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erimen in ſus eſſe hactenus corſtitutum; and in 
Law, when a multitude offend ( as in our 
Caſe ) the contrivers, and ſuch as were moſt 
active, are, and ſhould only be puniſh'd, 
detrahendum eſt ſeveritati ubi multorum hom inum 
Prager jacet: and therefore, this Noble Perſon 
being acknowledged to be none of the firſt 


that vaſt multitude of complyers, cannot be 
brought in amongſt ſuch as ought to be pu. 
niſhed. For, albeit where many may commit 
a crime, there the multitude of offenders 
mould highten the puniſhment; yer, u here 
the crime is already commited colleQively 
by a multitude, there the number of offenders 
takes off the guilt, and in ſuch cafes, none Nerpel 
ſhould be punithed ( ſaith 4f@us ) but in fa» {Auth 
granti & recenti crimine (os with rid hand, as Mete 
our Law termes it) dum durat crimen, nec ſne £9" 
quorundam nece extingui p'teſt ſeditio, or where of 2 


ed; for puniſhments being of their own " t 


nature inflicted, not for what is paſt( ſee. Net 


ing that cannot be „ remeeded ) but for kun 
example in the futüte, certainly where — 
the rebellion is extinguiſhed, and needs no nou! 
more be feared, as in our caſe, (God itick 


be praiſed ) it were cruelty. to puniſh — 
ordinar complyers. It is remarkable, N 
that in the 13. 14. 15. Adds of the £" 
5. Parliament of Queen Mary, ſuch Scots« F 
men as did ride with Engliſh men, even eich 


where 
/ 


0, 
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tre her Majeſties Authority (ſtood in 
ifs integrity. are ordain'd only to(be lyable 


oi what skaith they did to Scots-men 
„o ſerved the Country, and that they 
„ung charged, to leave zſſurance with Eng- 
nb men, and diſobeying, mould have no 
ſtNion againſt true Seots men for any wrong 
ſt None to them. 


If then ſuch lenity was us d and ſuch 

ommiſeration extended to ſuch as were 
ayolved in a publick Oppoſion to laws 
ul and ſtanding Authority, and in 2 com- 
lance With the Engliſh, who were at that 
ime, born and ſworn enemies both to 
this Crown, and Country ; what may ſuch 
expe&t as complyed only when no viſible 
Authority was able to prote& ſuch who 
were forc'd to comply, not out of any de- 
ign to defend Uſurpation, but rather out 
if a deſign to preſerve themſelves for do- 
Ig His Majeſty furder ſervice ? And as 
In the Body natural, the ordinar rules 

of Phyſick take no place, when there is 

| violent and univerſal conflagration of 
„Humors; ſo the ordinar rules of Law 
| ould have as little place in the Body - po- 
ick, when a whole Nation have run 
| 
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nemſelves head -JIong into a common 
iſtration, To which purpoſe I. cans 
It but repreſent to your Lordſhip, 
„Iuzt excellent Law, made in the Reign 
Wt H:inry the ſeventh of England, and 
wth conſent of that excellent Prince, 

| ' wherein 
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wherem it was ended, That no Subjed 


mould be guilty of Treaſon, for obeying 


one who was called King, though known to 

be an Uſurper, becauſe the people do then 

not rebell, but ſubmit. gr © 
Neciſſity may likewiſe be adduced for exteny- 


ating this complyabce, which is therefon 


ſaid to have no Law, becauſe it is puniſhed 
by none; withour complying at that time, 
no man could entertain his dear wife, 08 
ſweet Children, this only kept men from 
ſtarving, by it only men could preſe ve theit 
ancient Eſtates, and ſatisſie their Debts, which 
in honour and conſcience they were bound 
to pay and without it, ſo eminent a perſon 
as the Marqueſs of Argyl. and ſo much eyed 
by theſe rebells, couldnot otherwiſe ſecure his 
life againſt the ſnares were dayly laid forit; 
and ſo this comply ance did in effect reſolve 
in a ſelf defence, which inculpata tutela, ſee- 
ing it can exempt 2 man from murder, 
and theſe other Crimes that are contrair to 
the Law of Nature, it ſhould muck mate 
defend againſt the Crime of Treaſon which 
is only puniſhed, becauſe it is deſtruQtve to 
the government of our Superiours, and Sta- 

tutes of our Country; and ſince Crimes are 
only puniſhable, becauſe they deſtroy Society 
and Commerce, how can this complyance 
be puniſhed, which was neceſſar for beth 


', theſe? 


Mans will is naturally ſo frail, and man be- 


cauſe of that frailty fo miſerable a rr 
| * that 
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that to puniſh even where his will is ſtraight 
were to add affliction to the afflicted, the want 
of this will defend mad mem againſt paricide, 


and the degrees of this diſtinguiſheth ſlaugh - 


ter from murder; and in the Acts of Parlia- 
ment whereupon the Lybel as to compliance 


is founded, it is requiſite, that the compli» 


ance be voluntar; thus in the 37 Act, 2 Par- 
liament, 74 1. It is ſtatute, that no man wilk 
ſully receipt Rebels, and by the 205. Act, 
14. Par. Ja. 6. theſe who apprehend not ſuch 
as miſ· re preſent the King, are as guilty as 
the Leaſing · makers, if it be in their power te 
«pprekend them, as the Act very well adds. Like» 
2s, by the 144. AR, 12. Par, 7s. 6. The Lieges 
are only Prohibired to intercommune with 
ſuch Traitors as they might crub; for that 
AR, as it forbids all Commerce with Rebels, 
So it commands all the Subjects ro adver- 
tiſe ti Mi fy of their Reſidence, and to 
apprehend them; whereby it is clear, that 
this laſt Ac is only to have Vigour, when 
the Authority of the Soveraign ſtands in 
force, & per argumentum d contrario ſenſu, ſeems 
to excuſe ſuch as ſubmit to Traitors, when 
there is either nothing to be advertiſed, or 
when Advertiſments of that nature, are 
either impreſtable, or at leaſt unprofitable, as 
in our late troubles, at which time, the re- 
fidence of theſe Rebels was notour, and all 
corteſpondence betwixt the King and His 
People, was daily betrayed and intercepted 
Conſonant to which, is that excellent Law, 

. "kh 
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J. 2. F. de Receptatoribus, where it is ſaid, that 
Ideo paniuntur receptatores, quis cum appre hender 
potuerunt dimiſerunt: and Bald. ad I. deli#15.M, 4 
noxal. a. is moſt expreſſe, that recep ans rebella 
nen voluntarie, [ed co icte quia ſunt plures rebel 
ſimul: & eos expelere non poteft ſine (us poriculi 
non punitur aliqua pans; Thus likewiſe in the 
Statutes of King william, cap. 7.F. x. it is 
faid, Pro poſſe ſuo male factores ad juſtician addy 
cent, & pro poſſe ſus Jiſtitiarios err manu 
- Fenebuut. And S. F. it is ordained, Qud r 
magit/ratus pr? poſſe ſus auxiltautes erunt demino . . 
gi 4d inguirendum ma le facteres, & ad winditen, 
de illis capiendam, By all which it is clear 
chat not only ſhould comply ance be voluntz 
before it be criminal, but that likewiſe it 
muſt be a complyance againſt lawfull Auth 
ority, able to prote@ ſuch as revolt from it. 
I remenber in anno, 1635, James Gerdoun be 
ing challenged for correſponding with Alex, Her. 
ander Leith, and Nathaniel Gordoun, declared BW, 
Traitors for burning the Houſe of Frendraught 
they were aſſoylzied, becauſe the intercom 
muning challenged was nec lybell'd to hr s 
been voluntar, and thereafter the Aſſize who tt 
aſſoilzied them, having been purſued fot 
wilfull error for abſolving as ſaid is, they 
were likewiſe abſolved from that Proceſs 
error, in the which Proceſs, that ſame argu 
ment was urg d, but nor ſo ſtrong in poin 
of fact as in our caſe ; and becauſe the deſig! 
is that which differences the actions of mei. 
(propeituam erimina diſtinguit) and ſeing * | 7 
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being thehid actsof the mind, are only gueſſed 
by the concomitant and exterior circum- 
ances, Iſhalloaly intreat your Lord ſhips to 
onſidet theſe few preſumptions, wh:ch be- 
ng joyned, may in my apprehenſion, vindi- 
at this Noble Perſon from the d ſign of 
oluntar complyance, i He is deſcended trom 
ſtock of Predeceſſors, whoſe blood hath pre- 
cribed by an immemorial poſl: ſion, the title 
dr eminent Loyalty, and that ſame law which 
reſumes, that the blood and poſterity ef 
Traitors is infected with a delire to revenge 
he juſt death of their Predeceſſois, and an 
nclination to propagate their Crimes doth 
kkewiſe preſume Loyalty and a deſiie to be 
ankful, in the children of ſuch as have re- 
ved great favours, and perf: rm:d great 
rvices,toſuch as have been the Benctactors. 
: Theſe with whom he is ſaid to comply, 
ere known and ayowed enemies to N bl. 
„had quite exterminated inEngland,and be- 
n to exterminat in Scatland, ali men oy of 
obility, and badges cf Honour; ſo that in 
comply ance, he muſt be thought fo have 
otted againſt his own intereſt: nor canl te 
lat advantage he could expect from a com- 
a- wealth, which valued,nor prefert'd none 
t Souidiers, a Trade, which ſuited nei her 
h his breeding. nor years. 3. They were 
mies to Presbyterian Government, of 
ich he has always ſhewed himſelf ſo ten- 
us and of all Governments they did moſt 
fg minat chat one, for which he had expoſed 
hein elt to fo many hazards, f. That Uſurperhad 
N K 2 never 
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never obliged him neither by reward nor 
complement. 5. He was ſworn their enemy 
both in Parliament and Councel, and charity 
as well as Law, preſumes againſt perjury; 
6. He was purſued by them moſt unjuſtly, 
both at Councelof War, and elſewhere, and 
was'known to have been hated extreamly by 
their Commander in chief, for complyance 


with whom he is now challenged. By all which 


| 
| 
: 
I 
it is moſt improbable, that his Lordſhip - 
would have linked himſelf with that abomi -: 
nable crew of miſcreants, by whom he might , 
loſe much, but gain nothing. i 
His Majeſiy hath recommended this caſe to W 
be judged by your Lordſhips, whom He if & 
knew the iniquity of theſe times did(though WF . 
without any cordial aſſent) involve in the W jy 
ſame guilt, and albeit it were a guilt, there I 1: 
will be hardly any found to caſt the firſt Stone I x, 
at him; and His Majeſty hath not delivered fo, 
him up to be proceeded againſt, till by His n 
Act of Indemnity ) granted even to ſuc), 


as were.eminently engaged in the cont" yet 
' Vance and execution of the moſt horrid plot th 
that were perpetrat againſt kim) He h ed 
firſt caſt a copie to your - Lordſhips of tht e, 
meek procedure which he allowes, and ru v 
till he had (even no: withſtanding of thei... 


compliance) prefered ſome to be Counce IA 
Jours, ſome to Titles of Honour, and mi np. 
to employments of great Truſt. And were vi 
not unjuft, that he ſhould ſuffer for acts 0Munjy 


Frailty, when the Ring- leaders, and malicio 
| _plotte 
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plotters paſs unpuniſhed? And were it not 
r unkindneſs to our Counttey, to haveit thought 
that we had Subjects who deſerved worls than 
y MW Lambert, Li: tl, and others? I ſhall to all this 
J. add. that the guilt cha: gd upon this Noble 
„ MW Perſon, is ſuch as was theughr prudence in 
ad thoſe who were moſt Loyal, and this comply- 
by ace was ſo cuſtomary, and ſo univerſal, that 
ce it was thought no more a Crime, then the 
> WW living in Sco:land was Criminal; whereas in 
ip Law. ui ſequitur cemmunem erroremuon dclinquie, 
ni: & conſuetuso fecit attum de ſua natura punibilem 
ht impunibilm & cxcuſut a pan: on ria, Of tra. 
ordinatia Firm Qt. 85. de pen. ten perandis 
Cuſtom is a ſecond Niture, and example a 
ſecond Law, and he who obeys them, cbeys + 
quaſi legem nature, & pat i@:- and in all civil 
Wars and uproats, eſpecially where ſuch have 
laſted for a conſiderable time as in Portugal, 
France, Germany, &c none have been puniſhed 
for mingling with the multude. if they did 
not pervert them. And if we conlult the 
Ancients, when juſtice and equity were not 
yet oppreſt hy intreſt, and deſign, we will find, 
that Ju ian th: Emperor having only puniſh- 
ed the chief rebel Siu ommes bier unt inexii, 
guet 11 certaminum bim neceſtitas cgerat, un 
d,. And Th:miſtius praiſes Valens the em- 
prror becauſe cn fen aigros (xifimavit qui 
belum un ſudterint, ſed qui abreptiſunt d morum 
impitu, & qui ſuccubutrunt ci qui jam rerum p*turt 
via bat ur. And Jeſeph. lib. 5. tælls us, that in tuch 
univerſal rebellions, Titus uſed only to puni 
K 3 che 
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the ring-leaders, unum criminis ducem yunichut 
reipſa, multitudinem vero, ſola verborum inc'epati 
one ſeditionum cencitatores, & duces fationum ti 
cunt ur, I. 16. ff. quand app:l 

It is Mice mtr recetvad by th 
Law of Nations, that ſuch as ſubmit after uni 
verſal rebellions, either upon conditions, or 
who put themſelves in the mercy of their 
Magiſtrats,( as Grotius doth moſt wiſely ob. 
ſerve, lib. 3. cap. 1 i.) are ſtill ſecure; and there 
fore, ſince the Marqueſs did immediatly up 
on His Majeſties return, go toCourt, to atrend 
His Majeſty among his other loyal Subj: 
judging from the diftats of his own conſci 
ence, that he was in the ſame caſe with your 
Lord ſhips his preſent Judges, it were ſtrange 
that he ſhould fall, when others are in grett 
mulrirudes pardoned, whofledout of a conſc 
ouſneſs to their own guilt, eſpecially fince 
he off red to prove, that he teſtified to many 
hundreds during His Majeſties abſence, 
deep ſenſe of that misfortune, and an abſolute 
- averſion from that preſent Uſurpation ; and 
that he aſſiſted His Majeſties friends, both with 
money and advice: and who would thisk.thi 
in equity he ought to die, by theſe whom he 
viſh'd reſtored, and for which reſtoration he 
Prayed daily inhis Family; and die for cem. 


plying with thoſe, whoſe tuin he beg'd di. 
ly uponhis knees? And though he did nt 
joyn with ſome who were Commiſſionatedd) 
His Majeſty, yet that proceeded not in'“ bin 
more then others from any unkindneſs . 
„ (08 
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ball the Cauſe which he always allowed; as can 
be proved both by themſelves and others, 
but from a perſwaſion he had, that ſuch cour- 
ſes as they took, would ruine the deſignwhich 
was propoſed; and any thing he did in op- 
poſition to them, was to defend himſelf and 
his poor Countrey, againſt injuries, which were 
deſigned againſt him upon privat quarrels,as 
be fill offered to prove. If we conſider that 
here · Came intereſt of Nations, for which Treaſon 
up is puniſhable, we will find it un ſit to puniſh 
end ordinar complyers after a tumult is quieted ; 
jeh for if every man that were involv'd in the 
nſci · guile,did think that he were puniſhable, all 
your} would be forced pertinaciouſly to continue 
ange the rebellion they had begun, and to expect 
rei from ſucceſſe onſy, chat impunity which the | 
ci Law denyed: and thus your Lordſhips fhonld | 
ſnce make all future rebellions to be both cruel 
ny and perpetual. 

| 

| 


ce, ¶ 1 come now to theProbation adduced by his 
ut} Majeſties Advocar, for proving this compli- 
and ance, and in order thereto, I thall lay before 
with yourLord ſhips theſe following conſiderations 
tht} 7. That the weaker theRelevancy is, the Proba- 
n be tion ſhould be proportionablie theſtronger. gra- ö 
n be ats in uno, l vandus in alis. 2 That in Crimi» 
am nal, Prebation ſhould be very convincing. 3. 
du The more Iluſttious the Pannel is, the proof 
na ſaould be ſo much the more pungent, becauſe 
dby the Law preſumes Noble Perſons leſs enclin- 
bin ed to commit Crimes than otters. 4. Where 


z ulthere is no penury of Witneſſes, Probation 
chil _ 50 Ke mould. 
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fould be ſo much the clearer, beczuſe the 
Law preſumes that all is known. which can 
be known: but ſo it is in this caſe, ſixty Wit. 
neſſes have been led ( albeit our Law allowes 
only 25. in Crimiaa)s ) and a long time hath 
been taken, and many invitations given to 
all perſons, in all corners, to come and de- 
pone, and it is believed by moſt of theſe filly 
perſons, that it will be moſt acceptable to 
His Majeſty, and may procure a reward to 
themſelves, that they depone againſt hit 
Lordſhip ; which remembers me of theſe 
flaves in Juvenal, who at Sejanus fall invited 
one another to offer Indignities to his dead 
' bodie, Dum jacet in rips calcemus Caſaris koftim 
5. The Law requires in theſe attrocious 
Crimes, witneſſes omni exce}tione majores, and 
theſe are in Law expon'd to be ſuch as the 
yealouſie of the greateſt enemie needs not ſus 
ſpect; wheras moſt of all the Witneſſes ad- 
duced, are either the ſervants of ſuch as have 
been debarreJ themſelves from witneſliag, 
for fear of partialitie, or the Uſurpers Soul 
diers, who have ſo oft forſworn ſolemnlie 
their alledgeance to their Prince, that no 
Judge can rely upon their depoſitions; for it 
is pteſu nable, that ſemel p:rjurus, will be ſen- 


per perjur g. and albeit His Majeſtic, by His 


Iademnitie, hath vail'd their Crimes, yet 
He hath not taken them away, as is clear, p- 
I. F. in, C, de general: abolitione;the excellent words 
run thus, Indulgent ia (Patres con cripti) qu 
literat, notac, nec injamiam crimi ui: tollit, ſed pane 

; gratiam 
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peiſons cahnat be Witneſſes, but ſo it is, that 
perjured perſons ( ron (ſtante amneſtia & re- 


xii) are infamous by the foreſaid Law 53 


. 


g*atlam facit; whence I argue, that infamous 


th: Criminal Regiſters likewiſe tells us that 


one whohad been condemned for forging of 
falſe Writes, was refuſed to be received as.a 
Witneſs in Frendraughts Proceſs, albeit he had 
obtained a Remiſhon; and certainlie, Perjury 
in the crime of Treaſon( whereof theſe Soul- 


diersare guilty ) is a more odious Crime, than 


that of forging of falſe Writes. 6.1 hope 
your Lardſh'ps will conſider, that moſt of 
what theſe Witneſſzs have deponed, are 
Speeches, which the beſt of men may have 
forgot, after ſo long a time, and in a time 


when both men and manners have been much 
confounded, by the ſtrangeneſs and number 


of inter veening accidents: moſt oftheſe Wit- 


neſſes have deponed upon that which fell un- 


der 140 and ſo have acted rather the parts of 
Judges, than Witneſſes. Thus ſome depones - 


that the Marqueſs's Boats did bring. the Ene 
pliſh up Lochfine,and that they could not have 
got up without his aſſiſtance, which laſt part 
as It iSnegative, ſo is an act of the judgment, 


and not the obje& of any exterior ſenſe, and 


they preſume theyhad an order fromthe Mar- 
queſs, becauſe elſe they durſt not have gones 


and is not this to imagine,and not todepone? * 


7. Moſt of them are perſons, whom theDittay 


acknowledged to have geen wronged by the 
Warqueſs;moſt of theſe poor perſons who have 
2 © deponed, -- 
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deponed, were to my certain knowledge, 
confoundedby appearing before a Parliamer 
and by interrogators, that they ſcarce knez 
what to anſwer. 8. Not any two of the 
numerous Witneſſes concurr in their depoſ 
tions, all vary, and moſt do cla'h, and: 
either Vatcilantes, or Stngulare: ; neither car 
the depoſition of oneWitneſle,asto one part 
culir circumſtance of a Crime, and the de 
Poſition of another as to another, be joyn' 
for making up aclear Probation, for ther 
the Judge is certified of neither of theſe cir 
cumftances, ſeing on Witneſs is none, wher 


- as proving witnefles ſhould be conteſtes and ii 


a Pannel were accuſed of moe Crimes in on 


 Lybel, the depoſition of one Witneſs to proy 


one,and of another to prove another of the 
Crimes would not prove the Lybel; ſo nei 
ther can the ſingular depoſition of two wit 


neſſes upon diffecent points, prove one crime 
© Such ſpelling is net Jawfull in probation,anc 
this is that which the DoQors call /nzuleri 


rar ai verſeat ius, which in Law hinders con 
junction 'n probetiont us, as well as ſingu/arit 


ebffitativa, Alexan l. conſil. m3 Hippol. in ſus prari 
S. di igenter num. 149 Farin. tract. de opyeſ. an 


Brad teſtium 9. The Law makes a differ 


ence as to the probztion betwixt Perdue! 

lion, or open Freaſon, in which they require 
moſt convincing prebation, and in conſpir 

ies or occult crimes. in which the rigour 0 


probation is omitted, becauſe the poſlibilir 


e proving is much reſtrictedin reſpeRofth: 


1 
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ye, clandeſtineſſe wherewith ſuch Conſpirationg 
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are manzged;and therefore, ſeing in this caſe 
the acts to be proved were committed pube 
lickly, ſuch as joyning in open hoſtility with 
theUſurpers,atliſting at their Proclamations, 
levying Forces againſt. His Majeſties Gene- 


rals; Certainly the probation ſhould be meſt. 


illative of what is alledged, and the provers 
ſhould be omni excepti ne Majores, I muſt tell 
you my Lords, that ſome have been ſo unjuſt 
to you, as to fear, that though the probation 


be not concluding, that yet ye wall believe, 
ts the great diſadvantage of my Noble Client, 


the unſute depoſition of that as foul, as wyde - 


mouthed witneſſe, public brute and common ſame, 


which as it is more unſtable than water, ſo 


like water it repreſents the ſtraighteſt objects 


as crooked to our ſenſe; and that others of 


you retain ſtill ſome of the old prejudices. 


which our civil and inteſtine diſcords, did 
raiſe in you againſt him, during theſe late 
troubles: but I hope, generoſity and conſci- 


ence will eaſily reſtrain ſach unwarrantable 


N in perſons who are by Birth, or 
leQion, worthy to be ſupream Judes of the 


Kingdom of Scotland. It is unmanly to des- 


roy your enemy unarmed, but unchriſtian 
when you repreſentGOD as Judges; for then 


you endeavour to make him a murderer;and 
in my judgment, he revenges himſelf- but 
meanly, who to ruine his enemy, deſtroyes 
his own Soul, and taſhes his Honour. 

My Lords, as Law obliges you to ablage a 


—————— I 
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this noble Perſon, ſo your intereſt ſhould per. 
wade you to it. Wat is now intented ! © 
againſt him, may be intended againſt you, 7 
and your Sentence will make that a crime in 
all complyers which was before but an error 
and a frailty; your Royal Maſter may with 
our Saviour then ſay to you, Thou cruel ſervant, 
I will condemn thee out of thine own mouth; Or, if 
your Lordfhips be pardon'd, he may ſay to 
you as his maſter ſaid to the other, Sure I did 
pardon thee, why waſt chow ſo Cruel to thy feliw 
| ſervant ? but, not onlie may this prove aſnaref} NC 
to your Lbrdſhips, but to your Poſterity. ſo 
Who in this Kingdom can ſſeep ſecurelyths} th 
night, if this Noble Ferſon be condemned . 
For a complyance, ſince the Act of Indem - c 
nity is not yet paſt? And albeit His Majeſties ] m 
Elemency-be unparallel'd, yet it is hard to] pe 
have our Lives hung at a way be, and whillth 2p 
we have a Sentence-condemnator ſtanding 2. th 
gainſt us. Phalaris was burnt in his own Bull: | IX 

und it is remarkable, that he who firſt brought 
in the Maiden, did himſelf ſuffer by it. ſu! 
1 do therefore humbly beg, that ſince this} fat 
Proceſs was intented upon Informations gi. vw 
ven to His Majeſty, of the Marqueſs's being} T 
very extraordinarlie active for the Uſurpets, | dic 
that yourLordſhips would tranſmit the Pro- fir 
ceſs as it now ſtands to His Majeſty, that} up 
thereby he may have afair occaſion to give 24 toc 
generous teſtimony of his clemency, that tke by 
people may be ſecured againſt all jealouſiei did 
and fears, and that your Lordſhips may be re- Wi 

ſcued from fo invidious a tryal. For - 
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For Mzvia, accuſed of Witchcrafe. 
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XVI. PLEADING. 


Am not of their opinion, who deny that 
there are Witches, though I think them 
not numerous; and though ] believe that 
ſome are ſuffer'd by providence, to the end 


that the being of Spirits may not be deny d; | 


Yer I cannot think, that our Saviour, who 


came to diſpoſſeſs the devil, who wrought - |! | 


moe Miracles in his own time, upon poſſeſt 
perſons, than.upon any elſe, at whoſe firſt 
appearances the oracles grew dumb, and all | 
the devils oo their temples ;and who 


| I "Mill. 
* romiſed, Torn Io, that the. Princes of this SHY 


World was now to be caſt out, would yet 
ſuffer him to reign like a Soveraign, as our 
fabulous repreſentations would now per- 
ſwade us. 

This perſon for whom I appear, ſtands en- 
dicted as a Witch, upon ſeveral Articles, te 
firſt whereof is, that ſhe did lay on a Diſeaſe | 
upon A. B. by uſing a Charm. 2+ That ſhe 
took it off by another, 3 That it is deponed 
by two penitent Witches, that ſhe and they 
did flee as Doves to the meeting place of 


As 


. ( 230 ) | 0 
As to the impoſing or taking off diſeaſes 
by Charmes, I conceive itis unden yable, that 
there ate many diſeaſes whereof the Cures, 
as well as the Cauſes, are unknown to us; 
Nature is very ſubtile in its operations, and 
we very ignorant in our inquiries; from the 
conjunGion ef which two, ariſes the many 
errors and miſtakes we commit in our re. 
flections upon the production of nature * to 
differ then from one another, becau'e of theſe 
errors, isſuffcrable, though to be regrated ; 
but to kill one another, becauſe we cannot 
comprehendthereaſon of what each other do, 
is the effect of a terrible diſttaction; and if 
this were allowed, the moſt Learned mould 


ſtill be in greateſt danger, becauſe they do, 


oftentimes find myſteries which aſtoniſh'the 
ignorant; and this ſhould give occaſion to 
the Learned to forbear deep ſearches into na- 
tural myſteries, Jeſt they ſhould loſe their life 
in gaining knowledge, and to perſecute one 
anathet: for every Phyſitian or Mathemarician 
who is emulous of another, but cannot com- 
prehend what his rival doth, would im- 
mediatly make him paſſe for a Wizard: It is 
natural for men to think that to be above 
the reach f Nature, which is above theits. 


this principle had tak-n place amongſt out 


pred ceſſors, who durſt have us'd rhe Ada- 


mant? For certainly, nothing looks liket 
a Charm, or Spell, than to ſee a Stone 
draw hon ; and men are beceme 77 


—— 
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ſo wiſe, as to laugh at theſe-who burnt a 
Biſbop, for alledging the World was round, 

ſo blind and cruel a thing is ignorance: And 

if this principle, of believing nothing wheres 

of we do not ſee a cauſe, were admitted, we 

may come to doubr, whether the cureing 

of the Kings Evil by the touch of a Monarch, 
may not be likewiſe called charming. This. 
then being generally premiſed, to curb the 

over*forwardnefle of mankind, 

Ic is alledged, that the Lybel is not re- 
levant,. in ſo far as it is founded upon 
my Clients haviag threarned to do her 
neighbour an evil turn, that ſhe went in to 
ker houſe, and whiſpered ſomerhing into 
her ear, whereupon ſhe immediatly diſtrac- 


ed: for, though threatning, when miſchief 


follows, hath been too much laid weight 
upon by us, yet the Law hath required, that 
many particulars ſhould concurr, ere this 


be ſuſtained, as that the perſon who threat- | 


ned did ordinarily uſe to threaten, and that 
miſchief conſtantly followed her threatnings, 
ming e jus que ſolita eſt m nas exeq"i, that theſe 
threatnings appeared rather to be the pro · 
duct of a ſettled revenge, than of a. 
boiling and aitie choller, which doth aſt- 
times, eſpecially in women, occaſion very 
inconſiderat extravagancies. 2 It is 
required. chat the threatnings were ſpeci- 
fick, as ĩf ſh: had promiſedt hat ſhe ſhould cauſe 
her diſtract, and the diſtraction accordingly 

followed 


— — 


| ( '£35--) 
everie accident to a general threatning, ax 
is clear by Dailrio, lib. 5. ſect. 3. Liwyers lke- & 0 
wile conſider, if the occifion of the quatre! nat 
Was o great, as might have provok'd. to ſo mit 
cruel a revenge as that which 'was taken; to! 
whereas here the occaſion was v-rie mean, I trace 
not exceeding two pence. And though all Tone 
thoſe do concur, yet Farin. Q f. 5.num. 37. W. 
acknowledges, that theſe are not ſufficient io Il {i 
infer the crime of Witchcraft, but onlic to her 
load the perſon accuſed with a ſevere pre« and 
ſumption, or to infer an arbitrarie puniſh. Þ fan 
ment; and in the Proceſs againſt Katharine Y yh, 
Oſwald, the 11. of November, 1629. thoſe and 
threatnings.though the effect followed, were mig 
not found ſufficient to infer Witchcraft, but con 
onlic to be punifhable ranquam crimen in ſuo ge · ¶ exc 
nere, that is to ſay, as an unallowable and | gift 
ſcandalous kind of railing. | yet 
The ſecond defence againſt this Article is, I upo 
that it is not relevant to Libel, that the ma* onl. 
lefice was occalioned by my Client, except it / 
were condeſcended by what means it was | ver 
occaſioned ; for in Law, whenl am ſaid to pro 
have produced any effect, there muſt be a ne. the 
| ceſſary contingencie ſnewed betwixt what I || infe 
did, and what followed, for elſe, the verie look - able 
ing upon her might have been ſaid to have || that 
been a cauſe, and when ſickneſſes zre f do 
alledged to have been occaſioned by Wit- con 
ches, the ordinar ſigns given, are that the diſe |] whi 
eaſe be init ſeltſuch as cannot be — ax 
Y 


| „ 
by nature, as the vomiting up of nails. gli ſſcs, 
& other extraordinary things; that the peſons 
malefic iat do go in an inſtant, from one extte- 
mity toanotherʒas frombeing extreamly weak, 
to beimmediatly extreamly ſtcong; or utc ex- 
traordinary motions which cannot be occaſt- 
oned by Nature, as D. Autzm. in his diſcourſeof 
Witchcraft doth moſt Jearnedly obſerve. But 
ſoit is, that neithet of thoſe can be obſerved 
here; for diſtraction is a verie natural diſeaſe, 
and has ofc-times fallen upon a man in an in-. 
ſtant, eſpecially upon an exceſs of fear; and 
who knows, but this Weman, who by her Sex 
and Humour, is known to be verie fear ful, 
might have been fo ſurpriſed at my Clients 
coming into her, after the threatning,that this 
exceſs of fear might have thrown her into that 
diſtraction, under which ſbe now labours; and 
yet my Client might have had no influence 
upon her as the cauſe, but as the occaſion 
only of this her diſtemper. | 
All concluſions in criminal caſes ſnould be 
verie clearlie inferred ſince the crime is ſo im- 
probible, and the concluſion ſo ſevere. And 
therefore Lawyers are of opinion, that if the 
Inferences be not demonſtrative and undeni- 
able, cencluſio ſernper debet ſequi debiliorem partem, 
that which may be, may not band Lawyers 
do conſtantlis conclude, that we muſt only 
conclude that in crimes to hare been done, 
which could not but have been done. And 
who can ſay, that neceſſarily this was dons 
by her here, which could not but occaſion 
dis 
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this Diſtraction, and therefore, Perkins cap, 6 


does aſſert, that no malefice can be a ſufficien ſo m 
ground to condemn a Witch, except the ei- tice 
ther confeſs, or that it be proven by two fi- ,. 
mous Witneſſes, that ſhe uſed means that I 
might have produced that effect. And tho *:), 
where Charms and other means expreſly dif- 1 
charged are uſed, theſe unlawful means are that 


by the Judge repute, as if theſe means might I Wit 
have been effectual, in odium illiciti, and that IN fixe 
the uſers have only themſelves toblame in 


that caſe, who would uſe theſe Charms, Spells, * 
and Incantations, of which the Law is jealous: ¶ bu 
yet where none of thefe are uſed, but a ſimple I ,;.1 


whiſper, the effect in that caſe cannot be ſaid 
to have flow'd from it, nor does any ſevere 0 
preſumption ly againſt a thing that is ordi- 
nary. And Bodin. lib. 4. concludes, that inca. gra 
pitali judicio ex preſumptionibus weneficas non eſſe iſ |. 
condemnandat, ut ſi ſage leprehendentur egredientes 
ex ovili cum offibus, bufonibus vel alits mitrumentis Fc. 
magicis inſtrict æ licet ves fatim moriantur. All 
concluſions muſt be neceſſary or preſumptixe:; 
but ſo it is, that this coneluſion is not neceſ- 
ſary.ſince all theſe remedi-s might have been I ,,. 
uſed, and yet the uſer might have been inno- 


: . 3 el 
cent: for a n-c*ffary concluſion is d que veri | E 
fas abeſſe non poteſt, and if this inference be on- W 


ly preſumprive, it is as undeniable, that 
Wirchcreft cannot be inferred from ſuch a 
preſumptive concluſinn, as is clear by E in. I de 
queſ/? ' 36. num. 11. Perkins, Bodin, and others 
. above cited: and if it were otherwiſe, Judges 
| migat. | 
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9 
night condemn upon gueſſing or malice, and 
ſo moe would be in danger to die by inju- 
tice, than by Witchcraft; and may you not . 
x well punith ſuch as ſtay bleeding by ap- i 
plying a ſtone, or who prevent Abortions by ; o * 
zirding the Woman witha Belt,now much in 
(Lion? And therefore it is very remarkable, 
that by the 73. AR, 9. Par. Queen Mary, 
Witchcraft, Sorcery, Necromancy, and ſick» 
like arts for abuſing the People, are only for- 
bidden ; nor can it be ſubſumed that anyArt, 
"I or exterior thing, whereby People uſe to be 
a ibuſed, were here uſed, and therefore this Ar» 
ole cannot be ſaid to fall under the Prohi- 
| WW bition of the AR of Parliament. 
: The ſecond Article is, that my Client did 
cure the Perſon whom ſhe had formerly di- 
ſtrated, by applying a Plantane Leaf to the 
left ſide of her head, and binding a Paper to 
ber Wreſt, upon which was write the name 
of Feſure Which being done by her who was 
in ignorant perſon, being done to the per- 
fon who formerly diſtractedupon her whiſper 
and the Cure being perfected in leſſe time, 
than Nature uſes to take for compoſing ſuch 
general and hoxrid diſtempers, might neceſ- 
frily infer, that this Cure was performed by 
Witcherafr. bY 
*  Agamſt which Article, it is alled- 
ed, that the Concluſion here ſhould 
demonſtrat, that neceſſarily this Cure 
Was performed by no natural Cauſe, 


whereas. 


1.900 5 -- 
whereas the mean here uſed, viz, the apply 
ing of a plantane leaf, is a natural thing, and 


may cure in a natural way, it being know _ 
that there is nothing ſo cold as a Plantace oy 
Leaf, and fo ir might have been very fit for 
curing adiſtration,which is the moit malig pms 
nant and burning cf all feveriih diſtempers jolt 
Or who knows, but that this diſtratiton hav- _ 
ing been occoſioned by the exceſſive fear hel?! © 
hadof my Clients revenge, but that how ſoon tbe 
' ſhe was reconciled to her, and that ſhe had by * 
the ſame ſtrength of fancy which made ber bat 
; ſick, conceived that ſhe would likewiſe reſtore ſer 
her againſt that fickneſs, her diſtraction might lt 
have abated with her fear ? 2. The Law. giv. Ic 
ershavingpuniſhed crimes, becauſethefecrimes con 
are deſtructive to their Subjects, and Com- 4 
mon- wealth, have for the ſame reaſon only ry 
g puniſhed ſuck indifferent inchantments, asdid hid 
either kill men, or enſnare them to unlau ful au 
luſts, but not thoſe Arts, where the health of ed 0 
man and the fruits of the ground were ſecu · frog 
red, againſt diſeaſes and tempeſts, as is clear, ind 
| Per J. 4. Cod. 4e MM le f & Muh. Corum eſt ſcien. 1 
tia punien ia, & ſev. iſſinis meritoligitus uindican chu 
4, qui magicis accinesc artibus, aut contra hominum a5 
| molict ſalutem, aut pudic's aplibidinem delexiſſa 4. tol 
nimos detegentur, nullis vtro criminationibus impli. * 
can ſunt remedi e, himanis queſita co peri ur, aut mal 
agreitibus locts, ne Maturis vindemiis mY uerentur {el 
_ Imbrei, aut ventis grautiniſq; lap datione quateren-| bo 


tur: innocenter adhibita ſufragia, quibus unius 
cujuſq; ſalus, aut cxiſtimatio led. ret ur, Jes quorum tha 
fr. 


0 
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feerent aus, ne divins munera Cf labore ho- 
unum flerneventur. Which Law being a Sta- 
ite made by Comftantine, who was a Chriſt an 
mperor, being conceived in ſo devote 
ums, and inſert by Juſtinian, who was a 
zoſt Chriſtian Prince, amongſt his ownLaws, 
unnot but be a Law very fit to be obſerved 
02 Chriſtian Common- wealth. And though 
tbe alledged, that this Conſtitu ion was as 
M'ogat by Leo, Mv. 65 yet it is veryremarkable, 
J at this Conſtitution made by Leo, is not 
nſert in the Baſilicks, ſo that it ſeems it 
las been thereafter abrogated. - 

It is not probable, that the Devil, who is a 
conſtant enemy to mankind, would employ 
bmſelf for their advantage; and the Name of 
{5 being uſed, ſo much reſpect ought to be 
/ hed to it, that the uſer ſhould not be puniſh- 
ed with Death, except it could be clearly prove 
ef ockerwiſe, that ſhe had received this Charm 
from the Devil: in which caſe, the Author, 
ind not the thing, occafions the puniſhment, 


Church, or any Judicatory, to uſe that Cure, 
s that which was in it ſelf dangerous; but 
toburn a poor ignorant woman, who knew 
not that to be evil which ſhe uſed, were to 
make ignorance become Witch-craft,and our 


ſelves more criminal, than the perſon we 
vould condemn. And all theſe Laws and 

Citations which can be brought to prove, 
| 
| 


that magical Incantations are puniſhable b 
Death, though employed for the — 
X 0 


er elſe, if wy}, been diſcharged by the 
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( 38 ) 
of mankind, muſt be interpret ſo, as to res 
late only to ſome of theſe unlawful caſes 1. 
bove related. And I admire, thai thoſe who 
inveigh ſo much againſt this Conſtitution o 
Conſtantine, have never taken notice, that theſe 
Charms are only allowed, even for the wells 

fare of man and beaft, ub! tunecenter adhibita 
ſeſfragis, where Devotion was uſed, theugh 
erroneouſly, as in this caſe, And we know, 
that a whole Family in Spain pretend to be 
able to cure Diſeales by che touch, as being MW uw: 
deſcended from St. Katharine, and are theres Wl ye; 
fore ca led, Saludaderes; and that another Fa- WM $14 
mily in France, who alledge they are deſcen- Nad. 
ded from St. Nubert, do cure ſuch as are bit» Ius 8. 
ten by mad Dogs, and yet neither of theſe are Nerſti 
puniſhed by any Law, ſince they aſcribe their Wnly t 
Cures to Devotion; And there are but frw fue 
men who have travelled any where, but uſe Nalyn 
ſome Charm or other, out of innocence or ey 
railery 5 and to burn theſe, or the common Me o 
People, who think they may follow their In 
example, were an act of great cruelty. And Ws, 
ſince the Croſs is allowed by the Canoniſts to Whict 
be applyed to any part of che Body, per c. nw Wealt] 
licet. 26. queſt. I ſee not why the Name of Je. Way 
ſus may not be apply ed in the ſame way: Nor Wilzds 
can I think that the Devil would allow the hem 
uſing of that ſacred Name at which he is fer- 
ced to tremble, and bythe very naming where” at | 
of all Eccleſiaſtick Hiſtories tell us, that the 
Devil has been diſp:ſſct, and therefore, 


Gbirland. de ſertil, num. 2 3. gives it as a 5 
| ra 


v „ . -- 


5 

rule, that ubi alia nomina ięnota ultra 
i nomins inveniuntur, tunc ſuperſtitieſa dici 
unt & ita pun:ri, Caſſiodorus relates, that 
ultis efficax remediu u fuit. trina recitat is ver- 
i Pſal. 11 5. dirapiſti vincula mea, Oc. and Bar. 
linus in his Anatomy, defends, that theſe 
ſes repeated with a loud voice in the ear 
one affected with the Epilepſie, will cure 


m, 

bar fert mirham, thu: Melchior, Baliha ſar 
aun, 

He tria qui ſecum pertabit mina regum, 
Solvitur 4 mirbe, Chriſti pier ate, caduco. 

Ind though ſome have diſallowed even pis 
s Sentences, or Names, when joined to ſu- 


ly to be writ uponParchment,and cut too 
ſuch a figure;or boundby ſo many threeds 
ly,yet to condem the uſers as Witches, when 
bey are uſed ſimply, as here, ſeems to be 
ie other extream. 

In things that are abſtruſe and dubi- 
Wis, the Law ſhould ſtil} faveur that 
dich tends to the good of the Common - 
ealth : yea, and though ic ſometimes 
lay puniſh Charms, when uſed to the 
ilxdvantage of men, though it know 
lem not certainly to be unlawful; yet it 
oth not fellow, that it ſhould puniſh 
mt which may tend to their Advan- 
ige, except they know it to be certainly 


a 
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erſtitious circumſtances, as when they ate 
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ment puniſhes ſuch as ſ:ck help by unlau ſul 
means of Sorcerers, or Necromancers, yet 
they muſt firſt be proved to be Sorcerers, os 
Necromancers, who make a trade of abuſing 
of people, as that Starute ſays, which can» 


not be drawn at all to a dubious Cure uſed 


in one caſe, and by the application of natu« 
ral means; and therefore though Drammond' 
was burnt as a Witch, aibeit he had never 
committed any malefice, but had only cuted 
ſuch as were diſeaſed, yet having ina long 
habit znd tract of time, abuſed the People, 
and uſ:d Spells and Incantations, which 
had no relation at all to Devotion; and 
having continued that trade, albeit he wag 
expreſly diſcharged, his caſe was very fat 
_ diffzrentfrom this, and deſerved a far more 
ſevere puniſhment. The ſame may be like- 
wiſe anſwered to the condemnatory Sen- 
tence pronunced againſt John Burgh, who 
was convicted of Witch-ctaft in anne 1643. 
for pretending to cure all diſeaſes, by throw. 
ing into water an unc qual number of pieces 
of Money, and ſprinkling the Patients with 
the water; ſo that it may be juſtly aid, 
that theſe died rather for being publick 
Eheats & f-lſarii, than for being Witches, 
& werefici. Upon which account arsPas(iand 
alſo is puniſh.ble, by which ſome Cheat 
pretend to cure diſeaſes, by Spells and pv 
ous Characters, revealed ( as they pretend} 


to S. Paul, when he was carried up to thi © 


third 


( 
unlawful. And though our A@ of Parlis. 


— — 
—ͤ—äj— — — —— — 
* 


1 5 
third heavens ; for, here the foundation 
makes the cures known to be Cheats. 

t I might likewiſe alledge here, that it is a- 
s | gainſt the confeſt principles of all Crimina- 
g liſts, that und wenefics non poteſt efſe ligans & 
1 | ſolvens in codem morbe, cannot both put on, and 


d take off a Diſeaſe ; for, it ſeems that the De- 


. vil thinks, that it were too much to beſtow 
| ſuch favours upon one of his faveurits, ſo 
er that he is juſter than thoſe, who affect plu» 
4 || rality of Benefices 3 or els he thinks it would 
ig leſſen too much the eſteem of thoſe faculties, 
e, if one could exerce both; or els it is not 
ch probable, that ſhe who had the malice to lay 
don the Diſeaſe, would condeſcend to ſerve 
3j in the taking it eff. But however, I find 
fat much weight hath been laid upon this Prin- 
re ciple, by thoſe who did debate Margaret Hute 
de chelens Proceſs, and ſo let it have its weight, 
nel The third Article of my Clients Endict- 
ho ment is, that it is deponed by two dying and 
4. Penitent Witches, thit fhe flew like a doze 
w. with them to their meeting places. 
ces This Article ſeems to be very ridiculous 3 
ich for | might debate, that the Devil cannot 
id. carry Witches bodily, as Luther, Melanchton, 
ick lat, Vairus and others aſſert, becauſe it is 
not probable, that God would allow him 
the permiſſion conſtantly to work this mira 
cle, in carrying perſons to a publick Place, 
where they join in blaſpheming his Name, 
and ſcorning his Church, Nor is it preper 
either, to the nature of heavy Bodies to 
L ) flos 
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flee in the Air, nor to Devils who are ſp 
rits, and have no arms, nor other mew 
of carrying their Bodies: But I may co: 
fidently aſſert, that he cannot transform 
Woman into the ſhape of 2 Dove, that bein 


1mp-*sfible,forhow can the ſoul of Woman ii 
form & actuat the body of a Dove, theſe ri 7 
quiring Diverſe Organs, and AdminiftnW** 
tions; and te believe ſuch tranſmutation! y 0 
is expreſly declared Hereſie by the Cano = 
Law, and to deſerve Excommunicationf"* 
cap. Epiſcopi. 26. queſt. 5. and is condemneF® © 
by St. Auguſtin, lib. 18. de civit. Dei, Dub 947 
Lib. 2. queſt. 18. Girlan F. 7. and thougliif * 
tlie Scripture tells us, that Nebucbaan “. 
_ was transformed from a man to a beaſt H“ 
| God, yet it follows not that the Dey % 
hath that power; or as ſome Divines , 
ſert. he did but walk, feed, and ery lik = 
| Beaſt, and had bruitiſh thoughts. h c 
We muſt then conclude, that theſe confi cr 
feſſions of Witches, who affirm, that ther 
have been transformed into Bcafts; is bu 1 
illuſion of the fancy, wrought by the D 1 0 
vil upon their melancholy Brains, whil -* 
they ſleep ; and this we may the ratio “ 
believe, becauſe ir hath been oft ſee C r: 
that ſome of theſe confeſſors were (ec N 
to be lying ſtill in the roem when the op! 
awak'd, and told where, and in what ſhapyt *** 
they had travelled many miles ; Nort Sn 
this illuſion impoſſible to be effeuate _ 


by the Devil, who can imitate Natur: 


— 


(v6: Fin | 
ind corrupt the humours, fince melan« 
choly doth ordinarily perſwade men, that 
they are Wolves ( Licanchrep!/ ) Dogs and 
other Beaſts. 

Since then theſe Cenfeſſions are but 
he effects of Mclancoly, it follows ne- 
ceſſorily, that the Dcp-ſitions of theſe 
ro Witches amounts ro no more, but 
hat they dreamed that my Client was 
here: and were it not a horrid thing, 
o condemn 1nnocent perſons upon meer 
dreams, as is concluded by Franſ. Portzan, 
rat de lamiis cap. I. num. 52, Sun illuſe, 
rgo 100 el flan um ipſorum conf ſnibus: cone 
u e im hæc d-ficit in ſult prineipits, & off 
ra naturam, & ita imp ſſibilii. I con- 
eſs, that ſuch Con feſſions may be a 
round to condemn the Confeſſors, be- 
zuſe though they were not actually 
here they dreamed, at theſe m etings, 
et it infers that hey bad a deſire to be 
ere, and conſented to the Worſhip, and 
clieved that Transformation to have been 
| the Devils power 3 but a'l theſe are but 
Werſonal guiles in the Confefſors, and cane 

ot rrac others. And beſides this. it is very 
ears that the depoſitions even of confeil:ng. 

penttent Witches, are no concluding 
WW obation z for they areſocie criminis, and ſuch 
ore not to be lelieved, they are infamus 
teens, and ſuch ought net to be be- 
unk ed; and they can give no ſufficient 
. ſcientiz and reaſon of their Kiiows 
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lows it: and though it be unlawful by thi 
| @ cheat our Neighbour in buying 0 

— ſelling, yet the Civil Law allows all tucf 


Ane of the half. Thus, the one of the Lauf 
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ledge, the want of which doth in Law ener. 
vat the depoſition of a Witneſs : and with us, 
the depoſitions of dying Witches were re. 
pelled, in the caſe of Alilen Jolly, pen. OF, 1596. 

Divines, whoſe puniſhments reach no fur. 
der than Eccleſiaſtick cenſure, may puniſh 
not only certain guilt, but ſcandal ; yet La 
wyers, being to infli& ſo ſevere a puniſh, 
ment as Burning, and loſs of all their moy. 
able Eſtate, ſhould not puniſh but what they 
know infallibly to be a real guilt, not ſhould 
they puniſh that guilt; till it be convincingly 
prov'd. For, though * oman were gui . 
ty, yet if ſhe be ſo, ſhe will ſuffer by the 
ſting of her Conſcience here, and will bt 
reſerved for a greater fire hereafter, that 
you can ordain for her; whereas if ſhe b: 
innocent, your Sentence cannot be reform 
— And why ſhould you take pains to zug 
ment the number of the Devils Servants it 


the Fyes of the World? 
Nor deth the Civil Law puniſh always wür 2 
_Divines condemn; fer thus, though it be mui ho 


by the Divine Law to kill a Wife take: 


in the act of Adultery, yet the Civil Law al 


bargains, except the cheat amount to the) 


reſpeQing mainly the good of Souls, and th 
other the good of Commerce, as they has 


different ends, fo they take different 1 
3 Ure 


' — a 
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Fites; and therefore it is, that politick 
laws, have allowed Cures even by ſuſpect⸗ 


by Bartol, Salicet. Azo. and others, ad dict. I. 


, | down by Divines, except there were a pac- 
tion proved, or confeſt, all remedies ſhould 
. mo be aſcribed to nature than to Witch- 
3 
nf Conſider how much fancy does influence 
1 ordinary Judges in the trial of this crime, 
for none now labour under any èxtraordina. 
ry Diſeaſe, but it is inſtantly ſaid to come 
by Witchcraft, and then the next old defor- 
med or envyed woman is preſently charged 
with it; from this ariſeth aconfuſed noiſe 


ho make it a ground for ſerzure, upon 
hich ſhe beiag apprehended, is impriſoned, 
ſtarved, kept from ſleep, and oft times tor- 
ured : To free themſelves from which, they 
muſt confeſs; and having confeſt, imagine 
ney dare not thereafter retreat. And then 


re remitted to them, leſt they let looſe an 
niaged Wizard in their Neighbour-hood. 


ed means; which principle is alſo allowed 


4. and even according to the principles laid 


ff her guilt, called difamatis by Lawyers, 


udges allow themſelves too much Liberty, 
a condemning ſuch as are accuſed of this 
rime, becauſe they conclude they cannot 
de ſevere enough to the enemies of Godz and 
ſizers are afraid to ſuffer ſuch to eſcape as 


g 
3 
| 
4 
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nd thus poor Innocents die in multitudes 
Wy an unworthie Martyrdom, and Burning 
omes in faſhion ; upon whick account 1 
L 3 cannot 
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cannot but recommend to your Lerdſhip' 
ferious conſideration, that excellent peſſag 
ef a Learn*d Lawyer, Baldwinus, at F. Iten 
lex Corn lia inſtit: de publ jud. Sed que graviut, 
& ab homin's i' gettis magii alienum eff hoc mas 
lum, es maj'y aahibenda eſt cautio, ue quis e ju 
pretextu ab adverſariis temere obruatur, facil 
enim bic quidvit confingere poteſt ingenioſa ſimul! 
tat, ut & multitudinem credulam ſtatim emoviat, 
& julices irritet adverſus eum quem cum demonis 
dus rem habere mentietur. Ante anne; ſexagin's, 
ſenſit infelix noſtra pat ia magus ſuo malo, bu. 
Juſce generis calumniis, magna erat Waldenſun 
wentio, quot ad verſarii jactabant weſcio quid cn. 
mertii haber cum innumeris ſpiritibus, hujus eri. 
minis prætemu optimi quique flatim opprimeban« 
tur, ſed tandem ſenatas Pariſſenſu, cauſa cognits, 
vi lit mers: «fe ſycophantiar & infelices res: li- 


For 
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For Titus, accuſed before the Secret 
Council for beating his Wife. 


XVII. PLEA DING. 


A nothing but the laſt degree of paſſion 


could have provok'd my Client to cor- 


rect this unfortunat Woman, ſo no Creature 


which doth not feel his grief, can expreſs 
the reaſon, which forced him to it. Nor 
could the fear of puniſhmenr, if it were 


pot joined with the ſenſe of honour, move 


him to lay open before your Lordſhips, the 
ſzd ſtory of theſe perſecutions he has for 
ſeven years ſuffered, and the diſhonourable 


ſecrets of his own family, which during all 


that time, he has labonred to conceal. - 


Nor can I ( my Lords) but reg ate, that 


Iſh ul4 be forced to lead your reflections 


into my Clients houſe, & to ſhew you there 


Woman burning, not with fl:mes of love, 
bur revenge; embracing ter Husband, not 


out of kindneſs, bur to throw him into the 


hire; watching him in his ſleep, but that ſhe 
his friends to her kouſe, but that he might 


rail zgainſt him: & all this done, not for a day, 


might even diſturb bim in his r-ſt; inviting 
h ghten his infamy, in letting them hear her 
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or under the excuſes of paſſion, but for ſeven 
whole years; nor done ſo paſſingly, as that 
he could entertain any hopes of her recon; 
ciliation to allay his grief; but ſhe begun to 
torment him the next day after the Marti- 
age, beating him with hec Slipper, ſo that 
only his Marriage wanted its honey-moneth, 
and fo malicious was her humour, that ſhe 
could not bridle it for one day. And theſz 
Affronts were daily continued, moft delibe- 
ratly, and owned after all the remonſtrances 
her Friends could make for reclaiming her, 
at which occaſions ſhe uſed to ſpeak kindly 
of nothing to him or them, but her paſſions, 
juſtifying her lying of him as Wit, her 
railing againſt him as Eloquence, her re 
venge as Juſtice, and her obduredneſs as 
conſtancy. | 
This being the Perſon againſt whom Tam 
to plead, TI am obliged to give your Lord: 
hips ſome Character of him for whom I ap- 
pear, who was notonly bern a Gentleman, 
ut by being a Souldier has made himſelf 
fo, and by both theſe qualities, has ſo ſtrong 
an averſion againſt beating any Woman, that 
the great reſpe& he had for that lovely Sex, 
made this Purſuer, after ten years intimate 
acquaintance, chooſe him for ker Huzband; 
and for ſeven years, he hath not only fuffer- 
ed, but concealed his wrongs, to that depth, 
that his hair has by grief changed its colour 
twice, the ſtrength of nature, and grief, 
overcoming each other by their ſeveral 
tums. 
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turns. Nor doth he think himſelf concer- 


ned to anſwer his Wifes calumnious re- 
proaching him, as having been her Husbands 
ſervant ; for it is moſt true, that after he 
loſt his Eſtate in his Majeſties ſervice, her 
firſt Husband choos'd him for his Friend, 
and after his death, ſhe chooſed him fora 
Husband ; which ſhews; chat he had ſome . 
worthy qualicies about him, which were 
able to ſupply that great want, the want of 
Riches 5 and is it not clear, that when 
Women begin to complain of fo ſacred a 
relation, they will make faulrs where they 
cannot find them? and theſe Wives who 
would divulge what is true, would invent 
what is falſe. 
i confeſs (my Lords) that there is very 
much due to that excellent Sex, when they 
are what they ought to be; but our love 
to Wine. muſt not hinder us to call it Vie 
negir when it corrupts ; nor ſhould we flats 
ter Tyrancs, beeauſe we love Monarchies, 
Bur Judges muſt look mere co Juſtice, than - 
complement; and therefore, I muſt beg 
pardon to alledge for my Client that he 
cannot be puniſhed for beating his Wife, 
becauſe, the Wife is by Law under the powe 
er and authority of her Husband, which ſub» 
jection is not only the puniſhment of her 
fin, nor will all this power repair to matty 
the leſs he had by the injury done him 
when he got this power ; but this power 
ig put in the. Husbands hands, for the good, 
L 5 not · 


not only of the Common- wealth, but of 


mon wealth, it was fit, that in every Fa. 
mily the Husband ſhould be empowered 
to correct the extravagancies of his Wife, 
and not to bring them before the Judge, and 
in publick, this would have divided Fa- 
milies, raiſed publick ſcandals, and many 


will be content to rective Cortedction in pri». 


Vat, who would. never be reconciled after 
a publick Cortection. And as to the Wor 
men. themſelves, it was fit, that ſhe being 
the weaker Veſſel, a creature naturally 


paſſionzt, and wanting experience, ſhould 


therefore be governed by, and ſubject to 
her Husband ; and 3s the Head may re- 
ſolve to chaſtiſe er mortifie any part of 
the Body, when it thinks that Diſcipline 
will tend to the general advantage of the 
body; So may the Husband, whem the Scri- 


pture calls the keadof the Wife,correRQ the wife | 
when that corection may tend to. the advan: 


tage of the Family, | 

Loet us but look back upon the firſt ages 
of the World, and we will find that the Hus 
band had generally power of life and death 


over their Wives, even among ſt the beſt of |, 


men, the Romans, and thus Plin. lib. 14. cap» 
a2: repor's, that Egnatius Mectnuins kill'd 
his. Wife, for having drunk too much 


Wine, and that her death was not en« 


Law 


auhed into, as that which the 
| chen 


the Women themſelves : as to the Come. 
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then allowed. And Ceſar tells us, lib. 6; 
hat the Germans in Uxores, ſicut in liberot, 
vite neciſque prteſtatem hab bant And till this 
day, the ſouthern Nations { whoſe wits - 
ripen more than ours, as nearer the Sun) 
hive ſtill the ame power continued to 
them, by which the Women loſe little, 
for it keeps them from adventuring up- 
on theſe exrravagancies, for which our 
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. complementing Nations hate their Wives, 
which to a kind Wife ſhould be worſe 
Ethan death. Bur if theſe Laws think this 
4 power of life and death fir for the Hus- 
5 band, it ſhould at leaſt reach us to be- 


ſtow upon him the power of corredtion, 
for which I only plead; which power of 
correftion, is by Benaventur ſaid tobe al- 
owed them by the Law of Nations 4. 
intent. diſtinct 37. Maſuer, tit, de pafſiſſe S- 
tem maæricus. By the Canon Law, the Wife 
is declared to be more in the power of 
tbe Husbend, than of her Father, can, ſieut al- 
terius 7 quæ ſt 1. ind that the Husband may 
imp iſon her, otkeep her in the ſtocks, can. 
dlacuit. 3 3. queft 2 An! ife conſider ou Law 
re will find, that Husbands have the ſame 
Dower over their Wives, that a Father hatk 
yer his Child, c. 171. leg. burg. which' La. - 
ath, That he ſhould corre her, as not knn 
Phat ſbe ſhould de, and as Bairn within age, 
ting ſh: is net at her own liberty, And 
s the Council would not hear a Child 
vmplaining that his Father had m_ x 
In 
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him; Sd neither ſhould they hear a Wife. 
We have alſo an expreſs ſtatute, 2. Davy, 
chap. 16, wherein it is appointed, that no 
accuſation ſhall be received againſt a man 
for having occaſioned the death of his Wife, 
except it be netoriouſly known, that he 
gave her wounds whereof ſhe died; by which 
it is neceſſarily implyed, that he is not pu- 
niſhable, nor cannot be accuſed for any 
wounds given which were not mortal ; 
where likewiſe there ĩs a deciſion of the ſaid 
King David, related in theſe terms. 

In the time of King David, a caſe happened in 
this manner; An man of god fame gave to hit 
Wife, deſcended of great blood, an blow with hi; 
hand, of good zrdl and intention to correct her, 
and ſbe being angry with her Husband after the! 
day, would not fer ug mans requeſt,” eat nor drink 
til ſhe deceaſed, aud entered in the way of allſiſ 
The friends of the Waman accuſed the Husband for 
the laughter of his Wite : Ad becauſe it was ut 
tour and manifeſt that he did not ſiae her, ni! 
gave her no wound of the whilk ſbe died, but gavt 
her an blow with hi» hand, ts teach and carte 
her, and alſo until the time of her death lovel 
her, and entreated her as 4 Hausband well affect. 
nat to his Wife ; the Rin: — him clean 
and quit, and thereanent made this Law 


But, I find it is anſwered by the Wies 
Advocats ( who can better maintain, than 
they could ſuffer what ſhe has done) thit 


though the Laws of other Ages and Nene 
us 


band 


did, and do allaw this power to the 


b 


622 }* ; 
band; yet, our preſent Cuſtoms, as well as 
our inclinations, hate that ſtretched and un- 
gentle power: And though our Law did al- 
low ſome power to the Husband for correct. 
ing his Wife; yet, that power could not be 
extended to defend ſuch violent courſes as 
were here uſed, where the Husband did 
hold her head to the fire till her face was 
burnt, and did thereafter beat her with a 
flipper. Nor do any Law or Lawyers allow - 
more than medica csercitis for her correction; 
but ſuch an exceſy as this would be pu- 
niſhzble in a Father towards his Child, or 
a Maſter towards his Servant. 

To which anſwer the poor Husband ac- 
quieſces as much as they, and by his pati- 
ence ard continued kindneſs, in ſpight of ail 
theſe diſgraces and affronts, he has teſtified 
more reſpect than the Law could have 
commanded» But ſince it is acknowledged 
upon all hands, that the Husband might 
have corrected his Wife, and that he is only 
puniſhable for having exceeded the juſt 
meaſures which the Law allows, I ſhall 
firſt relate the matter of fact, and thall then 
examine, if he did not propertion the pu- 
niſhmeat to the injury. 

After my Clients Wife had ſwore ſhe 
would ſtarve her ſelf, if he would not 
renounce all her eſtate, he (good man) en- 
deſcended co her extravagant defire ; but 
not ſatisfied with this, ſhe [wore ſhe would 
kill him, if ke did not leave the Countcey Z 

an 


* 
and finding that he came in at night, ſhe beat * 
him with her Slipper, but finding he only hc 
ſmiled at this, ſhe came running up to him or, 
with a knife in ber hand, where»pon he the 
threatned to hold her head to the fircy if ſhe 
would not calm, and ſo took the knife from ing 

her. Notwithſtanding of all a hich, both 
kindneſſe, and threats, ſhe did a third time off 
flee in his face, but ar laſt, fearing his pa- 
tience might not only prejudge himſelf wh 
but her, he did take her and hold her face . the, 
little to the fire, but without any deſiga, ſave 


| to | 

of terrifying her; bur ſhe being ſtroag, and ſuc 
malice ſupplying u hat ſtreng h herS<cx deny - O78 

ed her, wreſtled cut of his hands, and in rate 
weeſtling, threw her (elf up n the fire, and that 
burnt a little her own face, All which ſhall ron 
be proved by w:tneſſes, who ſaw the whole pun 
tract of that unhappy buſsle, for it was an f felf 
azgravation of her guilt, that ſhe uſed him ing 
thus publickly, io g 
This rf the ſtate of the caſe, I hear — 
ſuch as ſtand behind me ſwear, had ſhe Cee 
been mine I had drown:d her, or ſtatved 3 
her, and I conjure your L rdſ{hips to 24 paſt 
fl-& what any man would have done in * 
that ca e; but I ſhall only debate, vv of w 
this guilt d-ſerved a more ſevere puniſh- lanc 
ment, than what he inflicted. For. 1. mn Fo 


Mer ile 

ropo:tioning the puniſhment to the guilt, — 
your Lordſhips will be pleaſed to ie” 
ſider, that the Husband never having puniſh- 


: char 
vagancies, was here t9 
eq her former gxtravaga ien, . — 


* 5 $ 
1] >uniſh at once, all thatfhe had formerly done, 
nd if every off:nce deſerved corredion, ten 

houſand offences deſerved one that was very 
great; and ifthe Law after it hath puniſhed 
the firſt two ſmall] thefts, punifhes the third 
with death, and after it harh puniſh d break» 
ing yards with ſma] pecunial mulcts, make 
eth the third capital; miy not th: bundredtly 
offence in brating a Husbai.d, and layipg | 
ſaares for his life, deſeve ail was done, | 
where the former fau]'s were alſo to be puni*-® -W 
ſhed ? And ſiace no judge could have refuſed !) | 
to have burnt her in the Cheeck for three 
ſuch riots, ſure the Husband cannot be puni- 
ſued for puniſhing a hundre#th at the lame 
rate; and I hope your Lord:hips willimagine 
that a Husband who ſuff:red ſo many aff- + il 
ron's, would not have been too violent in ; 1 
puniſhing the lat, and that ſhe hath her | 
ſelf to blame, having contemned the warn- 
ing given her by her Husband, and in givs 
ws of which warning, it clearly appears, ] 
that he was maſter of his paſſin, and proe J 
ceeded both kindly and judiciouſly; or | 
though ke did deſerve a puniſhment, yet by 
paſt ſufferings, torments and affronts, m:y 
do more than ſarisfie her, fer that one injury | 
I of which ſbe can only complain: & as in bal- 
I hacing accounts, ſo in ballancing mu: ual 
crimes, we muſt not look to the debt ana 
credit of one day, but conſidering all that 
| | either party can lay to cone anothers. 
charge, we muſt at the ballance only 
. determine 
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determine who owes moſt, and if that met - 


hod be followed, then ſure your Lordſhips 
will find, that as injuries may be compeaſed 


amongſt the parties themſelves, in ſo far as 


conceras their privat intereſt, ſo here, my Cli- 
ents Wife having been more guilty towards 


acknowledged, her intereſt ceaſes and her 


complaint doth become thereby moſt unjuſt, 
Though the Law deſigns to teſtrain our | 


vices, yet becauſe it cannot root out our piſe 
ſions, it pities them; it employes its juſtice 
againſt our crimes, but its clemency againſt 
our paſſions: and ſo high did this clemency 


run in the Roman Law, that he who in pat - 


ſion killed his Wife, being taken with her as 


dulterer, was not puniſhed as a murderer, gui 


impetu traaffus dil ri» interfecerit: and the rea. 
ſon the Law gives for remitting the crime is, 
cum difficillimum fit juftum a lorem temperare, l. 
38. F. ad.1 jul. de. aiult, And if any paſſion 
deſerves pardon, it mult in him who has be» 
ſtowed pardons for ſeven years; or if it may 
plead againſt any, it muſt be againſt her who 
raiſed injuſtly. the paſſion of wh:ch (he com 
plains. Injuries frem a Wite are crimes;and 


i 


e 


him a thouſand times, than he can be ſaid to 
have been towards her, though this riot were 


[ 
| 


N 


| 


| 


if injuries can juſtiſie paffion amongſt ftrans | 


ers, much more can they do it in a Husband, 


I hops. your Lordſhips will likewiſe eon | 


ſider, that (elf defence is not only a privi- 


ledge introduced.by Law,but a duty impoſed 


upon | 


(629% (. „ 
upon us by nature; and without this, this 
world were nothing but a Scaffold, and every 
man with whom we converſe, might prove 
an executioner. Nor doth this ſelf-defence 
only ſecure us when we kill ſuch as would 
attacque our life, but it ſecures us likewiſe 
when we chaſtiſe ſuch as would ſtain our 
honour; for life without henour, is but as a 
dead carcaſs, when the Soul is fled, or a King 
when he is dethroned. And fiace the Law 
has paralleled life and honour in every thing, 
it is moſt juſt, that ſeing we may kill ſuch as 
invade the ene,we may at leaſt chaſtiſe ſuch 
as invade the other; eſpeciallyſeing theſe who 
are here puniſhed, have only themfelves to 
blame, as the authors & occaſions of all thoſe 
accidents of which they complain: and there» 


„ fore, my Lords, I ſhall intreat you to figure 


to your ſelves, what à man could do, if his 


Wife ſhould conſtantly reſolve to ſpit in his 
fice when he were amongſt ſtrangers, or con- 
ſtantly awake him when he reſolved to reſt: 
were it not ridicu)eus to put the Husband al- 
ways to complain to a judge in thoſe caſes ? 
and yet to ſuffer ſuch injuries to be unpuni- 
ſhed, were not only to make a man miſer< 
able, but to force him to en impertinent 
clemency, which might breed up bis Wife 
to an inſuferable inſolence, And if mean 
people, ( who wanting generoſity and 


vertue, are Curbed by nothing but 


zwe and fear) thould come to know 


that the Council allowed ſuch an indul - 


gence 


| 

| 
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N 

: 
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n 
gence to Women, and that there were no 


| _ for the juſteſt complaints ef injur'd 
usbands, what ruptures would this oc 


cafion in privat Famiſies what numerable 
ſuits before your Lordſhips, and how many 
ſeparations betwixt Husband and Wife? 

Do then, my Lords, by this deciſion, 
Jet the people fee, that as vertuous and de- 
ſerving Women may expe the higheſt and 
pureſt reſpe&s imaginable, ſo ſuch as ſhew 
themſelves unworthy of theſe favours, may 
expect puniſhmentanſwerable to their crimes, 
Nor is it a ſmall aggravation of their guilt 
that they endeavour as far as in them lyes, 
to draw contempt and diſgrace upon that 
amiable, and deſerving Sex. Thus good 
Women will be complemented, when they 
find they owe not the reſpect they get to 
the Law only, but to their own merit, 
and nnworthy Women will find, they may 
expect a happier life by raming their 


don inſolencies, and by living in eonenrd 


with their Husbands, than they can from 


their inſolent, and outragious abuſing of 


them, 


The Counſel impriſongd the Hauihand 
for ene n ght. 


For 


Fo 
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For Charles Robertſon and his two Sons, 


* 2 


XVIII. PLEADING. 


Ham fa Minor: may be puniſhed for crimes, 2. 
WhetherCorrplices may ve purſued before the prin- 
cipal Party be found gnilty. 3. Whether Socius 
criminis may be received in Riots and leſſer 
cr. meg. 


He crime for which my Clients are 
accuſed, is, that in Jamuary 1660, the 
ſaid Charles Robertſons Brother and two Sons 
did convocat the Lieges, nd throw down a 
houſe belongingto Elizabeth Rutherford, u hich 
they did at their Fathers defire, or ar leaſt, 
that their Father did ratihabit the ſame. 
Againſt this Indiment, it is alledged, that 
the two Sons, the one being of the age of 
fourteen and the other of fifteen cannot go 
to the knowledge of an Inqueit, for throw- 
Ing down this houſe , ſince they offer to 
prove, that they were informed by their 
| Uncle, thar this houſe belonged to their 
Father, and that it ws their Fathers de- 
lire they ſhould go a'ong with him to throw 
it down; for though Minors may be. 
puniſhed for attrocicus crimes committed 
igainſt the Law of Nature, ſuch 
— 


— * — 
— py 
N 6—— Ent — = 


260) 
as muder, Inceſt, & and to abſtain from, 
which, the youngeſt conſcience doth adviſe 


yet, ſuch acts as cannot be knoun to be crimi- 
nal, but by ſuch as underſtand poſitive Law, 


are not-puniſhed as criminals, but in ſuch as 
are obliged to underſtand that Law. None 
will contravert; that the throwing down ſuch 
a little houſe, not exceeding ſix pounds Scots 
of value, and to which, they #nd all the 


Countrey had heard their Father pretend 


right, cannot be called a crime againſt the 
Law of Natures and it is only a crime in po- 
ſitire or municipal Law, when it is done by 
fuch, as are obliged at the time to under- 
ſtand they are doing an injury, and that the 
houſe belongs not to him, at whoſe com- 
mand they are throwing it down, and theſe 
Children were not obliged to know this; for 


ſince they are notin Law obliged to under- 


ſtand their own rights, till they be Majors, 
much leſſe are they oblieged to underſtand 
the rights of other men; and in this caſe 
the underſtanding the matter of 1ighrs, 
is that only which infers the crime, for 
if the Father had right, this had been no 
crime in him, nor them. ; 

1am ſure, there is a great di- 
ſtinction betwixt acts, which are of their 


own nature indifferent, ſuch as throwing 


down of houſes, taking men priſoners, &&. 
and theſe whichare of thei: oven nature vitious 


and criminal, and need no extrinſick thing 
to 


; 
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to clear that they are ſo, ſuch as murder, 
and robbery; the firſt doth require the 
knowledge of ſomething that 1s extrinſick 
to the act which is done; nor is the guilt 
inferred but by reaſoning, and judgement, 
and therefore that guilt ſhould not fall upon 
Minors, except they are deloſt, and are pre- 
ſumed to have done it intentionally and up- 
on deſign, and how can deſign be preſumed 
in theſe Minors, fince the commiting this a& 
did not take its riſe from them, but from 
their Uncle, and Father, and they were to 
gain nothing to themſelves, immediatly by 
1:? nor can it be imagined, why the Law will 
for want of underſtanding, leſſen the puniſhs 
went in the moſt attrocious crimes, ſuch as 
Witchcraft, murder, &c. in ſuch as are thir- 
teen years of age, if it will not remit abſolut- 
ly the guilt, in ſuch caſes as theſe, where 
the guile was neither palpable; nor the pre- 
judice great. And if Minors be to be ſteſter- 
ed adverſus dcliffum in any Cale, as is Clear they 
are, they ought to be reſtored againſt this, 
where the guilt doth conſiſt in a pun#:lio or 
nice iy of Law, ſuch as, that though the Fathers 
had right to the houſe, yet he could not have 
thrownit down by his own authority za prin- 
ciple which few countrey men underſtand, 


when they have reached twenty one years, 


þ deliFum fuerit commiſſum ſine dolo po ei minor 
juvari ope reſtitut ionis in integrum, etiam ai hoc 
ut a tots pens excuſetur, Clor, queſt, 6o, G 


Aan: in cap. 1, vum. 8, de delif, puer. Nor can 
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T ſce a reaſon why crimes by the unani 
mous opinion of Lawyers are ſaid not te 
be puniſhable in Minors when they are 
perpetrat non tommittendo, ſed omittend? if it 
be not becauſe omiſſions are juris, and fall 
not under ſenſe, and proceed from a weak: 
neſs of the judgment; but yer I think 
the former diſtiadtion more juſt, ſince o- 
miſſions of what nature requires, thould 
bind them, but norhing ſhould bind them 
which proceeds from a weakneſſe in judgs 
ment, ſince Law allows Minors to have 
no judgement. 

But whatever be al'edged againft other 
Minors, yet theſe having obe y'd their Fa- 
ther, in an act which was of its own na: 
ture indifferent, they cannot be punilked 
for the guilt though he may, for that were 
to make poor Children unhappy, in ſubs 
jcting them to double puniſhments, for 
if they obeyed not their Father, they could 
not eſcape their Fathers anger, or if they 
Cid obey, they fall under the Laus revenge. 
And it were very unju't, that che Law which 
has ſubjected them to the power of their 
Father, ſhould not ſecure them when they 
obey that power to which it has ſubjcR- 
ed them. And upon the other bard, it 
would leſſ;n much that power which 
the Law hath taken ſo much pains 


fo eſtabliſh in the perſons of Fathers, and 
Maſters, over their Children, and Servants, 
debate their 
commands; 


if it gave them occaſion to 
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commands; and though a Son, or a Servant, 


are not obliged to obey their Father or 
Maſter, in things palpably attrocious, and 
wicked 5 yet, where the thing .commanded 
is not neceſſarily, and intrinſecally unjuſt, 
they ſhould either obey there, or no where; 
and what a great prejudice were 1t to the 

Common» wealth, if a Son or Servant 
ſhould refuſe to aſſiſt, in bringing back 
battle, which others were driving away, 
to labour land, or aſſiſt Poindings, or even 
throw down houſes at their Father, or 
Maſters deſire, becauſe they might pretend 
his right were not ſufficient ? and ſo the 
Father and Maſter should be ſtil] obliged 
to give an account to his Son or Servant, of 
his right and title upon all occaſions, and 


lis commands, which iequireoftimes aſpeedy 


execution, ſhould be delayed in the interim. 
To prevent all which, the Law hath for the 
good of the Common- wealth, allowed Sons, 
nor Servants, no will of their own, making 
them in effect but the tools and inftruments 
fotheir Fathers and Maſtcrs will, Nin creditur 
vele qui obſequii ur imperio petri, vel Domini, 
l. 4+ F, ae. reg. jur. And if the Law 
illowes them to have no will of their 
own, it caunot puniſh them when they o- 
bey their Maſter, for a]l guilt is only 
puniſhed, becauſe it is an effect of the will; 
ind therefore, Je Rae was not put to 
the knowledge of an Inqueſt, as art, and 
uct of theft, becauſe he went only along 


with 
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with his Father, when he was about twelve | «+ 
years of age, 1, of Januar. 166 2. And bythe i 
19. cap, num. . ſtat. Will. the ſervant is only | | 
declared puniſhable, if he do not detect his! 
Maſter, or deſert his ſervice : and per. I. lib, fl - 5 
7 ad. J. aquil. it is expreſly decided 1 
that i juſſu alterius manu in juriam dedit, aflin Þ *& 
legis Aquilie cum eo eff qui juſiit ſi modo jus impera t 
andi habuit, quod ſi non habuit, cum eo agenaum || - © 
eft qui fecit, n 
| Though Minors may be puniſhed fora it 

guilt, yer they ought not to be indifted till | w 
they attain to the years of Majority, becauſe n 
if they were to be tryed in their leſſe age, Þ ar 
4 they inight by want of wit and experience ca 
5 omit their own juſt defences, and miſman: re. 
| nage the debate in which they were ingaged, ' to 
as to which, our old Law appears to be very , 
Clear, R. M. lib. 3. c. 32. lib. 2. cap. 41. quis pu 
diere vel ta ere poteſt calore juvenili, quod ei nl mi 
| cere deteſt: Suitable ro which Skren doth in rat 
| his © nnorations obſerve a deciſion, betwixt fro 
His Rlajeſty, and the Abbot of Parbroth, ann can 
| 1312, W. pen, c:d, de autor. tut, &. I. 1. §. fl 'ca 
*þ occiſorum ad S. C. Sillani & cap. 2. de dell, to 
puerorum. extrav. Since a Minor may be re hab 
fored againſt ſuch omiſſions, or againlt a 
confeſſion omitted by him, quand: nen pref of t. 
aliter contra eum probari crimen, or may omit is cl 
to object againſt Witneſſes, it is more juſt Y reqy 
and convenient, that he ſhoulg not be tryed js re. 
till he be Major. For, if he be tryed, he muſt 


be once puniſhed, and then his being reſtor batec 
| e 
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ed is both impoſlible and improfitable : and 


it were very inconſequential for eur Law to 


have ſo far priviledged Minors, as that they 


are not obliged to debate ſuper hwreditate 


| 2erno, and that too upon theſe ſame reaſons 


J here alledge, and that it ſheuld not mueh 
more ſecure them againſt criminal tryals in 


the ſame minority, where the hazard is great« 
et, eſpecially where the Common - wealth is 


not concerned as here) to have the guilt 
immediatly brought to open puniſhment, and 
where the crime is not attrecious, reaching 
no furder than privat revenge, and a pecuni- 
ary puniſhment. Nor is the publick in this 
caſe diſappointed of a juſt revenge: forit can 


reich the Father or Uncle, who are alledged 
to be the principal actors. | 


For the Father, Ialledge, that he cannot be 
purſued,as he who was acceflory to the com- 
mitting of the crime, in commanding or 
ratihabiting 1t, except it were condeſcended 
from what particular acts his ratihabition 


can be inferr'd whether by words, deeds, con- 
cealing, or otherwiſe; and it is not ſufficient 


to Lybel in the general, that he did rati- 
habit, no more than a Lybel would be rele- 
vant, bearing, that my Client were guiltie 
of treaſon, without condeſcending how, as 
is clear by the opinion of all Lawyers, Who 
require, that Lybels ſhould be ſpecial, which 
is required by them, to the end that the 


relevancy of the Lybel may be de- 
bated and * by the Judges, 


before 


Lc | 
before it go to a Tryal, which ſhould þ 
rather done amongft us, than any other M 
tion, becauſe the probation is in this Kirg. 
dom tried enly by an Aſſize, and theſe 4 
ordinarly men who. underftand not the in 
cacies of Law; whereas if the particu!; 
way and manner of ratihabition be not con. 
deſcended on, and diſcuſt by the Judge, 
it muſt come to be debated after the probati 
on before the Inqueſt ; and thus not nl; 
relevancy and probation matter of Las 
and matter of Fact, but even the diſtind 
offices of Juſtices, and Aſſizers, will be hee 
confounded. As for inflance, if the Pur- 
ſuer mould prove, that the Father ſaid that 
all was well done, we world be forced to 
debate before the Aſſize, that ſuch patling 
words as theſe cannot infer a Crime, for clic 
many thouſandsin a Nation might be found 
guilty of Crimes to which they had no ac- 
ceſſion: Or, if it were only alledged, that 
he received his Sons into his Houſe, it would ” 
be likewiſe debated, that the receiving o 
mans own Sons into his houſe, cannot infet 21 
a Crime in delictis levi ribus, though it m © 
be debated to be criminal in Tr- aſon, and ©! 
more attrocivus Crimes: Upon which, and e 
many other points, the Doctors have write 
very learnedly, and to debate ſuch point} th 
| before ignorant Aſſizers were very dangefB g 
| rous. 
| It is likewiſe alledged for the Father, tht} * 


he being only purſued as acceflory to thb 0! 
Crim: 


o mn: 
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Crime commi'ted by his Brother. in ſo far 
as he did either command or ratihabit, it is 
„cherefore neceffarie, that the Brother be firſt 
purſued and diſcuſt, it being a rule in all 
| Law, that the Frincipal ſhould be pleaded 
and difcuſt, before him who commandetl 


Y the ſame to be done, or before the Receipt- 
ALL is clear by R. M. Iib. 4. p. 26 Enti- 
1 tuſed, The order for accuſing Male factor for crimes; 


which agrees likewiſe with the opinion of 
0 the Civilians, and particularly (lar que. 
20, num. 6, whoſe words are, Scias etiam quod 
quando qu proceditur c ntra aliquem tanquam quod 
well P ſtiterit auxilium delicto, debet pr m in pro- 
cu con!t are principalem a:liquiſſe, Mars, queſt, 
ng} 26: gives an example of it juſt in our caſe, a 
Father is purſued as accc{lory to his Sons 
ad! guilt, in which caſe he alledges the Father 
ace} could not be tried, till rhe dn was firſt diſ- 
bal cuſt; & Alexand. conſi i 15, vol. 1, dieit, quod 
a/ prins conſtet de mandata't'. procedi nm p teſt 
ti fl contra mandantem ; with which the Eng! ſb Law 
ben agrees fully, by which the Principal ought 
n tobe attainred by verdiQ, confeſſion, or by 
ad outlawry, before any judgement can be giv. 
indy en againſt Accefſ ries, Belton cad. 24. num 38. 
ice} And therefore, except rhe Uncle, who was 
ns} the principal Actor here, were firſt found 
ge] gvilty by an Aſſize. my Client as Comman- 

der and ratihabiter cannot be puniſhed. 3 
uhu To this it is an ſwered. that the foreſaid Law 1 
-his of the Mjeſiy holds only in theft, but not in 

M 2 other 
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ether crimes, and that as to all crimes it is 
abrogat by the go. Act. 11. Parliament, fo, 
6. by which it is appointed, that all criminal 
Lybels ſhall be relevant, bearing art and part, 
without making any diſtinction betwixt 


principal and aecefſories, and the Father is | 


Called here as a principal, having given a 
warrand, as ſaid is, for elſe the giving war- 
rand for doing treaſonable deeds, or to com- 
mit murders, could not be puniſhable, though 
notbing followed; whereas in all Law, ſuch 
deeds are criminal in themſelves, and the 
mandant might be immediatlie puniſhed, 
To which it is replyed, that this Maxim 
holds not onlie in theft, but in all other 
crimes; for as there can be no reaſon of diſ- 
Parity given to difference theft from other 
Crimes, as to this point; So the rubrick of the 
Former Chap. 4. is general, & in the 4th Verſe 
of that Chapter, it is ſaid generally That i: 
ir manifeft, that the cimmander or reecipter ſhall 
mor be charged to anſwer, till the principal Defen- 
der befirſt conviffed by an affiſe, Which is like. 
wiſe quoadall crimes ordained indefinitly by 
the 29. Act, Stat. David 2. Nor can it with 
Juſtice be pretended, that theſe Laws are 
abrogated by the foreſaid Statute of King 
James the ſixth, for theſe reaſons; 1. That 
Act doth not expreſly bear an abrogation 
of the former Laws, and ſtanding Law: 
cannot be abrogat by conſzquences : nor 
em it be, but if the Parliament had de 


ſigned to abrogat ſo old and fundamentd 
| 2 


1 


n 
— 


2 
' Laws and Cuſtoms, they would have expreſt 


their deſign, eſpecially ſince in criminal 
caſes, all Lawyers endeavour to make their 
Laws clear and perſpicuous. 2. No Laws 
are interpret to abrogat one another, ex- 


cept they be inconſiſtent, ſo infavourable 


is abrogation of Laws; and it is generally. 
received that L-ges in materia diverſs ſeſe 
ron tollunt, nec abrogani: but ſo it is that 
theſe Laws here found-d on, are moſt con- 
ſiſtent with the Act of King James the ſixth, 
and theſe two are materiæ diverſæ, for it is. 
very conſiſtent, that a Lybell bearing art 
and part ſhou!d be relevant, and yet that 
the principal ſhould be fiiſt diſcuſſed 3 far 
though the principal be firſt to be dilſ- 
cuſſed, yet, when the acceſſories are to be 
accuſed, it is ſufficient that it be generally 
libelled againſt them, that they were art — 
part, the one of theſe regulats only the way 
of procedure, & orc inem cognition;s, the other. 
regu'ats the relevancy, and ſhows what Lys 
bel (Hall be ſufficient. Nor was there any 
thing more deſigned by that Ac, 7s. 6. 
but that Lybels in criminal caſes ſhould 
not be caſt as irrelevant, as is clear by the 
narrative of the Act. And by the civil Law, 
ora? cognitte"is, & accuſatis corum qui om 
auxilium prefliterunt, ate alwiſe accounted. 
different Titles, and are differently treated; 
ſo that theſe. two Laws are very differ- 
rent, and very inconſiſtent. 3. if that 
Law, Ja. 6. had : abrogat the former Laws. 

M. 3. whereby |j* 


| 270. ) | 
whereby it is appointed, that the Principal 
ſh: uld be d:ſcuſt before the Acceſſories, 
then it had followed by a neceſſarie conſe. 
quence, that theſe Laws c: uld not have tak- 


Der:nces aredaily ſuſtained upon theicLaws, 
as in thec-ſe lately of George Graham, which 
ſhews very convincingly, that they are not 
abrogated. 

The reaſons likewiſe whereupon that Law 
| was founded, ordaining that Acceſſories 
| Mould not be purſued before the Principal 

be diſcuſſed, are ſtill in vigor, and are ſo juſt 
and neceſſarie, that it were unjuſt to abro- 

| gat a Law founded upon them; for the Law 
3 conſidered, that if the Principal were called, 


al they were known to theſe who are alledged 
to b: Acceſſbries, would certainlie defend 


|, called who threw down the houſe, it may 
be ke would alledge, that he did not throw 
| down this Cottage, till the accuſer had con- 
| ſented, which conſent he poſſiblie hath : and 
this may be neceſſarie in a thouſand caſes, 28 
K. perſon were purſued for having been 
| 
| 
| 


' |  accefirie to the driving away Sheep, or 
Neat, he might be convicted“, though he 
were innocent, if the Principal were not. 

called, which Principal if he were called, 

might produce a Diſpoſition from the par- 
ty, or a legal Poynding, either of which be- 
ing produced, would defend both: whereas 

| upon 
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en place af er that AQ; but ſo it is, that 


he might know many Defences, which if 


them; as in this caſe, if the Uncle were 
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vpon the other hand, if it were lawful or 


ſufficient to accuſe any perſons as acceſſo- 
ries, without purſuing the Principal, the ac- 
cuſer might collude with the Principal, and 


| ſuffer him to go unpuniſhed, providing he 


would keep up the Defences and Warrands, 
and ſo ſaffer the innocent acceſfories to be 
condemned. . 

1; it not a Principle in Nature, that accef- 
ſorium deb-t ſequi ſuum princip le? And doth- 
not the Law ſtill require, that prius debet con- 
ſtart de co pore delicti? And how can a man be 
purſued for hunding out another to throw 
down a houſe, until it were firſt known that 
the houfe was thrown down ? Nor is the giv» 
ing an order to throw down a houſe crimi- 
nal, though it were proven; except the houſe 
were according to that order thrown down, 
and that it was throw down by vertue of 
that order,and upon no other account. By all- 
which it clearly appears, that the throwing 
down of the houſe, which is the principal 
oui't, muſt be firſt tried, before it can be 
enquired, who gave the command. 

The laſt, and one of the great Arguments, 
I ſhall uſe to prove, that the Principal who 
threw down the houſe muſt be fir diſcuſt, 


before my Client can be pannelled for come 


manding or ratihabiring, is, that by this 
method, probation ſhou!d be led againſt 
abſents, contrair to the known Principles of 
eur Law, & by the connivance or ignorance of. 


M 4. 
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the acceſſories, the fame of an abſent perſsn 


depone, who dared not have deponed if 
he hed been preſent 3 and though that 
Probation led againſt him in abſence would 


ſtein ; and would engage the deponers to 
adhere to theſe prejudicat and falſe de- 
poitions in another Proceſs, to ſecure them - 
ſelves againſt perjury. . 

Whereas it is pretended, that ſometimes 
command is a crime, though nothing fol - 
low, It is anſwered, that where a mandat 
is of it ſelf criminal, though nothing follow, 
as in Treaſon, there the giver of the Mandate 
mult not be purſued as a Com plice, or ac- 
ecfſory, but as the principal tranſgreſſor; 
nor would the King be prejudged ( as is 
alledg'd ) if the principal behoved firſt to 


principal might abſtenc& himſelf, and thereby. 
cut off the pubiick revenge, which would 
otherwiſe juſtly fall u pon the acceſſories if 
they could be apprehended. For to this it is 
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gainſt him, ot if he compear not, he may 
be denunced fugitive, which is a ſu- 
fficient diſcuſſing of him as a principal, 
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againſt the Complices. 


neſſes 


may be wounded, and witneſſes ſuffered co 


not be concluding, yet it would leave a 


be diſcuſt, a czuſe it is pretended, that that 


anſwered, that it is eaſie for His M. jeſties 
Advocat to raiſe a purſute againſt the prin* 
cipal, and if he compear to proceed a+ { 


and will open ſufficiently a way to proceed 


It. is. likewiſe alledged, that the wit- 
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neſſes which are offcred to be adduced : 
againſt-my Clients, for proving that they 
committed this crime, are not teſtes habiles, 
and cannot be admitted, becauſe I offer 
to prove by their own oath, that they 
were at the pulling down. of the houſe, 
and did actually pull it down, and fo are-: 


from witneſſing, by the 34. cap. fiat. 2. 
Reb, 1. where there is an enumeration - 
made of thoſe who cannot be admitted 
to be witneſſes, amongſt whom are ſecii 
& participes ejuldem criminits | | 
To which exception, the accuſer- 
anſwers, thar though S cius crimnis, can - 
not be admitted pro ſocio, yet he may 
be admitted contra jocium, that he may 
be witneſs againſt, though not for thoſe : 
who were ingaged with him. 2. Though 
ſecius criminis may not be admitted as 42 
witneſs contra ſocium, where the ciime in 
which they were ingaged fixes infamy 
upon the committers, as Treaſon, Witch« 
craft, Murder, Cc. yet in Delis or 
rather Riots, ſuch as is the caſting down of 
a houſe, that tends to infer a pecuniary, and 
not a capital puniſhment; there ſocii eriminis : 
may be received as witneſſes; for, the reaſon » 
why they are ordinarily repell'd, is, becauſe - 
in deponing they confeſs à crime- againft + | 
themſelves, & ſe infamant, which reaſon | 
ceaſes in Delis. or leſſer crimes, que | 
Jon infamant. . . 


: 
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Tt is likewiſe repreſentcd, that ir is moſt 


clear from Law, that the only reaſon why 


ſecii erimints are repelled from being witneſſes 


is, becauſe deponendo ſe infamant, and ſo they. 
forfeit the capacity and confidence of in. 
tegrity that the L:w repoſes upon all perſons 
ehat ought to be believed as witneſſes, by the 
whole conttact of the whole Titles, F. &. 
C. de te ſtibus. And by Clar. queſt. 21. num. 8. 
D. Sum ſoert crimmis ad hoc ut fd im faciat, re- 
q\ Iritur, ut fit conſrmatum 11 tor mentis, cum enim. 
e proprio deliffo ſit Infamis, nec debet aimitti 
Pro teſte fine tor ura; and the foreſaid Text of 
the Majeſty; ought as is alledged, to be in- 
terpret only fc, as to take place abi crime 
infamat, and that delicta non infamant is endea- 
voured to be prov'd by the Statute of King 
William, de bis qui notantur infamis where it 
is ſaid, that fires, ſac ilegii, h micidii. and 
others, qui ſun; irretiti capitalibus criminibus, re · 
pelluntur 4 teſti vonis. . 

If witneſſes in deliQs and riots ſhould 
not be admitted becauſe they are /ocii 
eri minis, ne deli ( fayes the purſuer) 
ſhould ever be prov'd ; for ordinarly 
none. are preſent bur the committers. 
And ſince after their confeſſion they 


may be purſued themfelves, it is not 


Probable that they will depone againſt 
others falſely, eſpecially when they 
may be overtaken, upon their own de- 
peſition, F 2 

To which it is duply'd, that it — 
1 k 8 rule 
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rule in Law, that ſocius criminis, nec pro, nec 


contra ſocium admitti poteſt, I. quoniam C. de 
teſt. Ma ſcard. conclus. 1418. by which it is 


clear, that the Law makes no diſtin&ion. 
whether he be adduced, for, or againſt. 
his Comrads, whether he be adduced in 
crimes, ot delicts; and ſociut criminis is not 
only repell'd from being a witneſs, becauſe 
he ſtains his own fame, whilft he depones 
2g>In(t his companions, but becauſe the Law 
preſumes that being himſelfunder the mercy 
of the purſuer, he will by an unjuſt depo» 
ſition ranſome himſelf from the event of 
the purſure, and therefore the Law caſts him 
as a witneſs for the Law is unwilling to 
uſe thoſe who hath offended it, and Lawyers 
have alwiſe been unwilling to tempt men, 
by forcing them to depone upon their 
own errors, for they judged, that theſe 
who would commit acrime would eaſily 
forſwear it. And the Law of the Majeſty 
formerty cited doth repell 4 teſlando ſeciss 
or iminis, Of infames, whereas it needed not 
to have expreſt both, if it had comprehended 
the one under the other, and only tepelled 
ſocios criminis, becaule they were infam 3. 
I perceive by Lawyers, that ſometimes 
they allow witneſſes in attrocious and 
gr-at crimes, whom they would not have 
admitted to prove crimes of leſs conſes 
quence. which proceeds both from the hatred - 
they carry totheſe great crimesa part of whoſe - / 
puniſhment - 


eaſily prov'd, but likewiſe to the end the 


Common -· wealth may be the better ſecured; 
wuhoſe great concern it is, that Judges be 
not too nice and ſcrupulous in receiving 
witneſſes againſt its enemies. Nor did the | 
Law think; that men would be ſo baſe and 
malicious, as to ſeek the death of their en- 


emies by a. falſe depoſitien, even where 
poſſiblie revenge would be contentto reach 
their Eſtates Therefore, by the common 
Law. of Nations .in attrocious crimes, ſuch 
as treaſon, ſimonie or ſacriledge, ſocii & par- 
ticipes criminis admittuntur, I. quiſquit C. ad l. 
ul. majeſi:' gloſſa in l. fin, C. de ace]. ſpecul. 


tit. de prob. S- 1. Boer. queſt. 319. and ace 


cording to our Law it is appointed by an 


expreſs Act of Sederunt, anno 1591 that | 
ſacki- criminis: may be witneſſes in the caſes. 


of Treaſon, and Witcheraft 3 but I do not 


at all read, that ſocius eriminis is allowed to 
be led a witneſs in delicts, and all the. 
reaſons that militat for the former cauſe, 


do..militat. againſt this, Nor is ic poſſible 
to believe, that the Law which allows ſocii 


6riministo be the witneſſes in great crimes, bes. 


cauſe they are great, would likewiſe allow 
them to be led witneſſes in ſmall crimes, be- 
eauſe they are ſmall; for ſo the Law would 
contradict it ſelf, and would build contrarie- 
ties upon the ſame foundation: and ſince the 
forſaid Act, 1591.allews them to be led wit- 
neſſet in erames of Witchcraft, and Treaſon, 


they | 


mikanent it is that the crime can be. 


5 
| 
2 
V 


Zen 
they ought not to be admitted in any other- 
crime, how {mall ſo ever, for in privilegiatis, 
inc luſio unins, eſt exclaſia_alterius. 

It is very clear, that the Law would not 
admit the teſtimony of a partaker of the 
crime, to have the force of a preſumption, 
nor to be the ground of an accuſation, Salices: 
in J. fin. C. de accuſ. nor gives it any credit 
co his depoſition, though he were other» 
wiſe eſteemed a moſt credible perſon pro- 
batiſiime fidet, Grammat. conſil. 21. nuw, 3. nor 
doth it believe bim thoughkewere deponing 
againft a perſon ſuſpected to be guilty, Bert. 


conſil. 268. nor doth it believe athouſand ſuck 


witneſſes, though they agreed in their des 
poſitions, for all theſe joyned N weigh 
not one preſumption, Maſcard. ibid. num, 8; 
By all which it may appear very cleafly, 
that the Law which reſpects ſeci is criminis fo 
little, doth in no caſe deſign to receive 
them in a criminal Court, what ever may 
be debated for receiving them in civil Courts; 


for proving civilconclufions. — 


As to the inconvenience addueed, wherein 
it is contended, that if ſuch witneſſes were 
not admitted, no crime could be proved; 


it is anſwered, that this Argument would 


urge Judges to receive ſecies corminis to be 
witneſſes, as well in all crimes, as in ſmall 
crimes; for it is a Brveard commonly re- 


ceived amongſt the Doctors, that quod adwite: 


titur ob incommodum, es magit admit. 
tituf, que Magis: urget incommogum 5 
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and yet here it is confeſt, that they could 
not be admitted witneſſes in murder, and 
thoſe greater crimes. But the only natural 
concluſion that could be drawa from this 
inconvenience, is, that ſecii criminis ſnould 
be admitted witneſſes in occult crimes, ſuch 
as conſpiracies, but not in ſuch crimes as 
this where there could be no penury of 
witneſſes, being alledged to be committed 
in open day, in the nidſt of a Town, and 
with a convocation. But te conclude all, 
I need only ſay, that my objc&icn againit 
theſe witneſſes is founded upon an expreſſe 
Law, and therefore it cannot be taken away 
by this diſtinction, except this d iſtinction 
can be eſtabliſh: upon, and maintained by 
another Law as expꝛfeſſe. 


The Juſlicrs found, that theſe Min'rs ben 
ing puberes, ght be t yed, ani lo found, 
that they ſhould - paſſe to the krowledg' of 
an Inqueſt. 

2. ' They found the Father ſhould paſſe to 
the knowledge of an Inqueſt, as art and 
part, though the prin ipal actors were not 
det diſcuſt. | 

3 They found, that ſocius criminis 
coul“ not be. recerved 4 witnrſſe. in any criminal 
Prſute. rhough the puniſhment could only reach 
4% 8. pecuniary. mulct. 
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AN ANSVER : 
| | To ſome REASONS printed in . 
1 þ England, againſt the overture of 
p bringinginto chat Kingdom, fung 


Regiſters as are uſed in Scotland, 


| 
[N the firſt Ages of the World, when man 
had nor fallen ſo intirely as now from- 
his original innocence, Laws were made 
rather to govern reaſonable men, than to pre- 
n | vent cheats. But when fraud did begin to 
y grow up with ſub'tlty, Legiſl⸗tors being 
warned to guard againſt future abuſes, by: 
theſe they had ſeen committed, did in all 
25 places endeavour to reform their people, by 
| reforming their Laws & [ic ex malis mo ibus 
ef | bone ortæ ſunt leges; and becauſe wiſe men 
look upon themſelves as ſprung from the 
ts | ſamedivine original, therefore they have 
ſtill been intent to borrow from one another 
of | What excellent conſtitntions they found to 
have been invented by tbem Thus though 
iis ] Scotland did adopt the Laws of the Rome 
zal ans ( called now the civil Law ) into the 
firſt place next their wn; yet, ſuch eſteem 
* hath thatK-ngdom alwayes hadfortheir neigh» 
bours of England, that they have incorporated 
into 
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ny Engliſp Forms and Statutes. And as ſome 


Sciences, Trades and Inventions flouriſh. 


more, becauſe more cultivat in one Nation 
than another, humane nature allowing no 


univerſal excellency, and God deſigning. 


thus to gratifie every Countrey that he hath 
created ; ſo Se tland hath above all other Na- 
tions, by a ſerious and long experience, ob- 
viated moſt happily all frauds, by their pub. 
lick Regiſters. And though they are not 
furder concerned to recommend this inven- 
tion ta their Neighbours, than in ſo fer as 
common charity leads them, yet finding 
their Regiſters ſo much miſtaken in a Diſs 


courſe, entituled, Reaſons gain regiſtring 


Reformation, I thought it convenient to re- 


preſ:nt a ſhoct account and vindication of 


them. Regiſters are appointed in Scotland, 


either for real Rights (for ſo we call all. 


Rights and Securities of Land ) or for per» 
ſonal Obligations, by which a man binds 
his Perſon, but not his Eſtate. Men ſell 


their Land in Sctland, either abſolutely, or 


under Reverſion; if abſolutely, it muſt be 


either to the Sellers own Superior, or to a 
ſtranger ; If to his Superior ef whom he. 


holds his Land, it is tranſmitted with us by 
an Inſtrument of Reſignation in the hands of 
his Superior, a4 perpetuam reman*ntiam, where. 
by the Propriety is- conſolidated. with the 
Superiority, and this Inſtrument muſt be 
regiſtrat, But if he ſell it to a ee 

che 


* 


into the body ofthsir own Laws, very ma- 
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muſt be regiſtrat within ſixty days. Or if 
a man do not abſolutely diſpone his Eſtate, 
but retaina power to redeem the ſame,upon 
payment of the Sum for which it is wodſet 
or morgaged, then the Paper whereby this 
power is allowed, is called a Reverſton, and 
itmuſt be regiſtrat within ſixty days alſo, 
If any Heretor be ſuſpe&ed by his Friends 
to be prodigal,or unfit to mannage his own 
Afﬀairs, he interdicts himſelf to his Friends 
in a Paper, wherein he obliges himſelf to 
do no deed without their conſent : Or, if a 
Creditor who lent his money to an Heretor, 
find that Heretor intends to fell his Eſtate, 
without paying him, albeit he did lend his 
money in contemplation of that Eftate, 
which the Borrower then had ; he makes 
an 2pplication to the ſupreme Judicature of 
the Kingdom, called, the Lords of the Seſſin, 
and from them obtains a Warrand te inhi- 
bire his Debitor to ſell that Eſtate, till he 
be payed, which InterdiQtian or Inhibition 
muſt be firſt publiſhed at the Mercat- croſs 
where the Lands lye, and then regiſtrated 
within fourty days. : 
There are two of theſe Regiſters, or * 
lick Books, one in the chief Town of the 
Sbire, and another at Edinlu-gh, which ſer» 
ves for all the Shires, and in either of theſe, 
all theſe Saſines, Revetſions, Iaterdictions, 
and Inhibitions may be regiſtrated : So that 
when any man intends to buy Lands, he 
goes 


(zer). | 
the Acquirer muſt be ſeaſed, and this Saſine 
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goes to the Keepers of theſe Regiſters, who 
keeps a ſhort breyiat of theſe in a book apart, fr 
called the minute Book, (bearing the day when th 
any Inhibition was preſented againſt ' ſuch a * 
man, at the inſtance of ſuch a man) and ul 
there he finds fora Crown, what ineumb- {| *2 
Cances are upon the Eſtate he intends to buy, 
and if he find none, he is ſecure for ever. th 
As to perſonal Bonds, they need not be ſe 
regiſtrated, but if the Crediror reſolve to | ®: 
ſecure his Bond againſt leſing, or if his De- |. B. 
bitor refuſe to pay his money, when he calls | © 
for it, then he gives in the original, or prin* | !? 
cipal Bond to the Regiſter, who keeps it 
ſtill and gets out an Extract or Copy of th 
it, collationed by my Lord Regiſters Ser= | © 
vants, and ſubſcribed by himſelf or his Des» i 
pute; for there is a Regiſter for Bonds in | "! 
every Shire, Town, and Juriſdiction, as A 
well as at Exinbyrgh This Regiſtration le 
hath with us the ftrength of a judicial Sen- J © 
tence, and warrands the Creditor to charge d 
his Debtor, to pay under the pain of Horn- d 
ing ( or ou: lawry ) and if he diſobey, the 
Horning is regiſtrated, And thus every 4 
-| man knows in what condition hs Debitor | ©: 
is, as to his perſonal Eſtate, if he begin not | *! 
| to keep his credit; and this Regiſter ſerves | © 
both forexecution and information. 3-30 5 
This being the ſtate of the Regiſters in 

Scotland, the uſefulneſs of that inſtitu» : 
tion, may appear from theſe. following | © 

teaſons, | 

| E | Firſt 


| > 3) 
Firſt. There 1s not 
from being vigilant in their employmonts, 
than when they apprehend that the money 
which is that product, by which their pains 
uſes to be rewarded, cannot be ſecured 
to their poſterity, for whoſe advantage they 
diſquiet themſelves, and toil ſo much. And 
thus the Common- wealth will be but lazily 
ſerved, Trade will be ſtarv'd and ingenu- 
ous ſpirits diſcouraged. Nor is it to be ima- 
gined how purchaſers will be, or are indu- 


ced to be at much pains and expences, to 


- 


improve their grounds, and adorn their dwele 
lings; when the looſneſs of their right lays 
them open to renewed hazards, nor can they 
enjoy with pleaſure, what they cannot po- 
ſſ:ſs with certainty. And what frail ſecus 
rities have ſuch as ate forced to reſt upon the 
ingenuity of ſellers, who of all people are 
leaſt to be truſted ? for ſuch as ſell Lands, are 
either prodigals who are too vitious, or 
diſtreſt perſons, who are ordinatly under 
too many neceſſities to be believed. 

2. Regiſters are of all others, the 
gre?teſt ſ-curity againſt the forging of falſe 
Papers; for forgers uſe ro conceal for ſome 
time, the papers they forge ; Whereas ne» 
cellity of regiftrating them within ſuch a 
time, will either fright the contrivers, 


from doing what they muſt expoſe to 


the light, or will at leaſt furniſh ſuch as are 
concerned to have the fraud detected, with 
means. 


hing diſcourages men more 
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much eaſier to expiſcat truth whilſt the wit. 
neſſes are alive, and all circumſtances re- 
cent, than after that a long interval of elap- 
ſed time hath carried away the Perſons, and 


obſcured the circumſtances, from which 


truth could have received any light, 

3. Purchaſers being fully ſecured by the 
publick faith of Regiſters, need not burden 
the Seller with a neceſſity of finding ſurety 


to them for the validity of the rights ſold, . 


which as it reſolves ſtill in an perſonal (and 
conſequently an unfixt ) ſecurity, for the 


buyers, ſo vexes very much the (eller and his 
friends. 


4. The Security which flows from Regi- 
ſters, cuts off much matter of pleading, and 
thereby defends againſt thoſe feuds and 
picques, which laſt ever after amongſt ſuch 
as are concerned, and keeps Gentlemen at 
home improving their Eſtates, and Mer. 
chants and Tradſmen in their Cantors and 


Shops, enriching the Nation. 
5. When mea are to beſtow their Daugh - 
ters, they are by our Regiſters informed, 


and aſſured of the condition of thoſe with 


whom they deal, and by their means, men 
are kept from giving their Daughters and 
their Fortunes, or a conſidetable ſhare 


thereof, to Bankrupts and Cheats. Likeas, 
the Daughters are by them, ſecured in 
their Joyntures, and not expoſed after their 
Husbands Death, to tedious ſuits of Law, 
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means which may be effectual, ſeing it is 
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| J the dependance whereof draws them to pub. 
| lick places, unfit for their Sex, and the e- 
I vent whereof drives them to begging and 
| miſery. 
| 6. By theſe, the price and value of Land 
„ is much raiſed, for by how much more the 
Purchaſe is cettain, by ſo much more it is 
| J. By theſe, Heretors who are oppreſt 
| by Debt, are relieved by the ſale of their 
Lands, upon which Buyers now adventure 
| freely ; whereas, if they were to rely upon 
the faith of the Sellers, their Eſtates might 
continue unſold, till the Rent ef their mo- 
ney ſhould eat up the ſtock. 

8. By theſe, Uſury and unfrugal Tranfae 
ions with Brockers and others, are 
much reſtrained ; for if purchaſes f 
Lands were not ſecure, men would rather 
chooſe to hazard their money ſo, than upon 
Land. 

9. By theſe, Parents know when their 
Children and Kinſmen, when their Relati. 
ons debord, and burden their Eſtates, and 
are thereby warned to check, or affiſt them. 

o. By theſe ſtrangers and forreigners are 
ſecured who reſolved to match with us, or 
to purchaſe amongſt us, for our Regiſters 
are equally faithful to all, 

11, By theſe, Commerce is very much 
ſecured ; for, if a Merchant, or ordinary 
TranſaQer refule to pay his Debts, _ 

LI 
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his Bond is put in the publick Regiſter, by 
which the Creditor is ſecured of Payment, 
and the Dcbitor is deterred from owing too 
much. 8 
12. By theſe Regiſters, Papers are ſecured 
againſt fire, loſs and accidents, to which 
they are expoſed whileſt they are kept ir 
privathands: Whereas, after Regiſtration, 
nothing can deſtroy them but what ruines 
the whole Kingdom, and even in that caſe, 
there is 0i]l hope of recovering publick Re 
giſters, a« in our laſt revoluticns, 

In th:s laſt place, I muſt crave leave to 
wonder, why Ergland hath already taken ſo 
much pains to ſecure againſt fraudulent 
cheating of Creditors & of Buyers, as is clear 
from the Staru'es cited by the Author, if 
they intend not to proſecute thatwor thy de- 
ſign. But as an evidert mark to know 
whetherRegiſters be neceſſarie,they may con» 
Rider, that if any man in Eglund can for a 
Urown, know in the ſpace of a day, the con 
dition of theſe from whom he purchaſes, 
then Regiſters are not neceſſarie, but if o- 
therwiſe, they are; If any Lawyer in Eug- 
land can aſſure his Client, that the purchaſe 
he makes is ſecure above all hazard, then Re- 
giſters are not neceflarie ; but if they cannot 


thenRegiſters are neceſſarie; ſo that it ſeems 


Exg'and hath done too much already, or elſe 
that they ſhould do more to ſecure their 
people. Yet, ſince I only deſign to defend 


our own Law, and not to impugu theirs. it 
were 


- ur” 
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were impettinent for me to recemmend too 
zealouſly, that wherein I am not much con- 
cerned. * i 
Againſt this ſo juſt and ſo neceſſa ie a con- 
ſtitution, founded ſo ſtiongly upen reaſon, 


and approved ſo firmly by experience, the 


Author of the Reaſons againſt rig ſt ing Refor- 
mation, hath put his invention. and wit ( both 
which I confels are very fertile ) upon the 
rack to fi d out, and muſter up ſome Argu- 
ments, which owe their number and beauty 


to the .unacquaintedneſs of his Countrey- 


men with the model he impugns, and which 
the Author hath beat out by too much in- 
duſtry, to a thinneſs, that is not able to 
bear the weight he lays upon them. | 

His firſt Argument is founded upon the 
dangers thar ariſe from Innovariens, wherein 
Legiſlators are not able to have a full pro- 
ſpect of all inconveniencies which may fol- 
low : Bur to this it may be anſwered, that 
the Law of Exgland had not deſerved the ho- 
nour done it by the Author, nor had it 
ſwelled to its preſent bulk, if it had not been 
frequently augmented by new additions. 
And as to this project of keeping Regiſters, 
England may be wiſe upon the hazard of their 
N-ighbours, who by being firſt practiſers, 
have run all the riſque, and taken all the 
pains which was neceſſarie, for accompli- 
bing ſe great a deſign. 
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The ſecond reaſon bears, that by Regiſters, the 
lo wneſs of the fortunes of ſuch who ſuffered 
for his Majefiy, would be diſcovered, and 
they thereby expoſed to much rigour from 
Their Creditors: but this I humbly conceive. 
proves more the contrary opinion, than 
that for which it is adduced; for as it were 
unjuſt to gratifie ſuch as have ſuffered for 
His Majeſty, with the liberty of prey ing 
upon ſuch as probably lent them, becauk 
they were of their principles, and ef de. 
vouring poor Widows and Orphans, whoſe 
neceſſities will doubtleſs load one day very 
much, the Confciences of ſuch as might 
have ſecured theirpetty fortunes by the help 
of the Regiſters now propoſed, And this 
Argument preſſes no more againſt Regiſters, 
than it doth againſt all thoſe Jaudable and 
well contrived Statutes, which are already 
invented in England againſt fraudulent con- 
veyances, forgeries and impoſtures; for 
Regiſters will not debar them from courſes 
which are legal and honeſt. 

Whereas it is in the third place urged, 
hat Commerce would be a great ſufferer by 
Regiſters, ſeing they would lay open the 
Jowneſs of mens fortunes, who do now en- 
rich the Kingdom, and themſelves too, u- 
pon meer credit; and that they would dif- 
cover to Forreigners, the low Eſtate of Eng- 
land at preſent, and make every privat E- 
Nate too well known. It is anſwered, that 


all theſe inferences are drawn from the 
: Authors 


= ah - a o 


r 


9) 09 


> Ws mm Te 


on << Ob = 


w> "T2 


«7, 7 —< «SH 


* 
42 


— 


( 
Authors unacquaintedneſs wit h what he im, 
pugns, as was formerly obſerved; for n 
man is obliged to regiſtrat a Bond , whieh 
ovliges only to pay money; No do 
men regiſtrat ſuch, except where the 


| \Debitor refaſes to pay, and fo theſe. Rh» 
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giſters will not weaken Commerce nor 
Credit, ſeing Commerce is not immediatly 
concerned in real Eſtates; and even as to 
prey Eſtates, or money, no man ſuffers 

y Regiſters, or is concerned in them, but 
' ſuch as bave no reſpe& to their Credit, and 


Commerce owes little co ſuch , whereas w- 


pon the other hand, the fear of this will be 
yet a furder tye upon men to pay, punQual- 
ly, without which Commerce will ſoon be 
Kere And by the Regiſters, Bankrupts 
will be ſoon diſcovered, whereby honeſt. 
men who are the true Nurſes of Trade will 
be much cheriſhed and ſecured. And by 


this anſwer it appears clearly, that the riches 


of England, neither perſonal nor real can be 
made known by the Regiſters ; for only the 
Bonds of Bankrupts are to be regiſtrated, 


and thongh all real Rights muſt, yet the 


quota of the real Eſtate 13 not expreſt in the 
Papers to be regiſtrated, A 
After the Author of that Diſcourſe againſt 


regiſtering Reformation found, that ſo unan- 


ſwerable advantages ariſe from Regiſters, as 
that they could not be ballanced by the ine 
conveniences which he laid in the other 
fcale, he is pleaſed (which is ordinary for 
ſuch as cannot * by reaſon ) * = 
e 


| 
' 


— —— 


flect upon Scotland, as a poor Countrey, and 
againſt the Scots as an unmerciful People, and 
to alledge, that their poverty, and ſeverity 


introduced theſe Regiſters, and make them 


neceſſarie with us, but that they would nee 
ver agree with the rich, and tender. hearted 
Engliſh, Which reflections deſerve. rather 
our pity than our anſwer., Leaving then 
this womanly way.of arguing, as unfit for 
the Score, who fludy to be Philoſophers in 
their writings, as well as in their humours; 
It'is humbly conceived, that. Regiſters do 
reſtrain no mans compaſſion, for no man 
doth vertuoufly indulge his Creditor, but 
he who knows the lowneſs of his condition, 
which he cannot without Regiſters; Igno- 
rance is leſs the mother of vertue, than of 
Devotion. Regiſters prejudge only ſuch as 


are Cheats, and ſuch deſerve little ompaſſi- 
on; Nor are our Laws more ſevere againſt 


Debitors who pay not, than the Laws of 
England; for both impriſon ſuch, andthe one 
ly weak ſide in dur Law is, that it allows 
too much our Judges to ſuſpend the pay» 
ment of Debts, and i never heard the Ergl:ſb, 
who live amongſt us, complain of any o- 
ther defects in cur Laws. Our Laws are ex- 
tracted from the Civil Law, and ſuch Doc- 
tors as write the Law of Nations; and ſtrans 
gers underſtand our Law ſooner than any 
other Law in the World, except their own 5 


And our Captions for impriſoning Debiters, 


who refuie to pay, are expreſly warranted 
by chat Law ofthe Rewer: ; which though it 
WIS 
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was the beſt Law in the World, and is uni. 
vorſally acknowledged to be ſuch, yet was 
more ſevere than ours. The comparing of 
| Nations as to their povertie and riches, 
brings more heat than light; Nor can any 
difference betwixt the Nations in theſe, 
make any difference as to this deſign; or if 
it doth, it may be debated with reaſon, 
that Regiſters are fitter for a rich, than a 
poor Nation; for where there are moſt 
Buyers, and moſt Land to be bought, Re- 
gilters are there moſt neceflarie, ſeing they 
were invented ro inform buyers, as to the 
incumbrances wherein Eſtates are involved 
by the multiplicitie of Purchaſers, Where 
there is but little Land, and where the Cre- 
ditor is poor, there the Creditor may have 
time and leiſure ſufficient, to watch the 
ſmall Eſtate of his Debitor. Our Nation 
ſupplies their Neighbouts with Corns and 
Catcel, Lead, Copper. Timber, Coal, Salt, 
and manie other neceſſaries; whereas in ex- 
change of theſe, it receives onlie from them 
Wine, Spices, Silks, and other ſuperfluities 
which as England, no more than Sceland, ha: 
growing wi:hin their Countreys ; ſo it 


* probable that both Nations would live mo 
1 bappilie without them: and thus it appears, 
y that Scotland is not ſo poor, as theſe reaſons 
; ars. 


; I would here put an end to theſe obſerva- 
1 | tions, if I were not unwilligg to ſuffer that 
t Gentleman to continue in his error of think- 
8 N 2 ing 
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ing, that our regiſtration of Movable Bond: 
owes its origin to the Caurſ u, the Popes bro | 
kers in England, and to the Camera Apoſtelics, 
under the reign of Henry the third; for as 
it is moſt improbable, that our Nation would | 
borrow fo fundamental a Conſtitution, from 
what was pratisd in 2 Nation that was in || 
enmity with them at that time; ſo it is no 
'way probable, they would have followed 
the methods of the Popes Agents at that 
time when they were oppreſt by their Man 
ſter the Popes endeavouring to ſubjeR their 
Clergy of Scotland, to the See of York. and 
by theſe Agents themſelves, ia ſuch merci» 
lels Exactions. =Y 
But the truth is, that though the | 
compleating of this excellent Conſtitution, | 
is an honour due to Scetland; Vet, its firſt or- 0 
igine is rooted in the Roman Law ; and 
moſt Nations of the World do at this day | 
uſe Regiſters, which may be thus cleared. 
Th-Romans, to reſtrain exceſſive Donations 
appointed them inſinuar; apud Fudicem ut | 
eb viam iretur freutibus, which Inſinuation was 
the ſame with ovr Regiſtrations; thereafter | 
they uſed Regefta,que vuige regiftra, quaſi 1e. | 
geſt aria dicuntur, ills rant acts tabula public, 
which were at Conflentinevle 52nd in the Eaſ- | 
W tren Empire, called vou va, as Prat. ob · 
7 ſerves: and by Vdiſcus in Probe, are called 
q Regiſtrs. Uius eff enim ( inquit Vopiſcus )regiſtris, 
| ſcribarum porticus prophyre ſi æ. 1 
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The Romans had likewiſe publick Books, 
wherein papers were preſerved, which were 
under the Weſtern Empire called Archivs 
tabularia & teblins, bur under the Eaſtern 
Empire were called Grammatophiia::a, ubi in- 
firuments publice depotuniur, as U-gianus ob- 


ſerves, L. Moris. ff. de pænis, F. 6. 


That other Nations beſides Sce:l-nd uſe 
to preſerve their papers in publick places, 
and appoint their privat Rights ro be made 
publick and known by regiſtering them, ap- 
pears from Alex cinſil. 16. wherein he treats 


of the Regiſters Civitatis Rheg And by his 


conſil, 23. wherein he treats ef the Regiſters 
Civitstis Arimint ; and at Rome they uſe Re- 
geſtrum [upplicationem apoſtolicarum; And an- 
other Regiſter Liter arum Apoſtolicarum, Cafty, 
conſil 345. But the Regiſters uſed. by us, have 
been allowed, and imitated by the French 
moſt exactly: for a Conſtitution, anus, 1553, 
made by Hen. 2+ provides, that all Diſpoſiti= 
ons, Contracts and Obligations exceeding 
fifty Livres, ſhall be regiſtrat; and ifit be 
not regiſtrat, it ſhall be null, in ſo far as 
concerns third parties; the narrztive of which 
Law, proves. the advantageoulne'ſs of Re- 
giſters ; tor it bears, that after all othi r means 
have been efſſayed, we bnd that there was none 
ſa ve this of Regiſitrs to make our Subjefts live in 
aſſurance, to eb t a Debates, and te prevent 
heats , In which, and thete other Conſti - 
tutions which follow upon it, all the me- 
thods uſed by us are exactly ſet down, ſuch 
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as the marking of Regilters in every leaf the 


having particular Regiſters in every inferior 
Juriſdiction, and the marking of the princi- 
pal, or original Papers upon the back; there 
alſo the Copies collationed are called Exs 
tracts. But tkat in this they imitare1 us, is clear, 
for we had Regiſters before the year, 1449. 
becauſe by the twenty ſeventh AR, fifth 
Par]. fa. 3. Reverfions are appointed to 
be regiſtrated; which Act ſpeaks of Regis 
ſters as then in being, and fully eſtabiiſh. 


ed. 
I find alſo, that in the old Hanſiatick 


Maritime Laws, tit. 11. art, 4. it is pro- 
vided, that nullus nautarum, ullam {iliginem, 


aut alia bona navi importet, vel exporter, ſine” 


leitu naucleri, & ſcribe navalis ubi etiam in 
regiſtro poni debent. Which I oblerve to clear, 


that all Ages and Nations, Traffiquers by 
ſea, as well as Lawyers by land, have 


thought Regiſters - advantageous for com- 
merce, and a ſure fence againſt Cheats, and 


if Regiſters be neceſſary in ſuch mean and 
tranſitory . occaſions as Loadings and Move. 


| ables, much more are they neceſſary in 


Lands, which as they are of the greateſt 


importance, fo are of the longeſt duration, 
Since then Regiſters have been found ſo 


advantageous, and that experience hath here- 
in ſeco:'ded reaſon, it is humbly conceived 


that Scotland is much to be magnified for their 


Regiſters; And that England may, without 


diſparagement, iatreduce this new amongſt 
their 
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their old the: whereby they cannot be 
ſo properly ſaid to innovat, as to enrich 
and augment their own Law, Nec pudet 4d 
meliors irenfire. But I know that Nation to 
beſo wiſe and provident, that if they un- 
lerſtood our Regiſters, as well as they do 
their own concern, they would eaſily pre- 
fer them to thoſe Reaſons, which this 
Gentleman has offered againſt them. 
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